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I. Hack~sround 

A. 'The United States o l  America ("United States"), on betialf of the Administrator of 

the Cniled Srales Ent ironmental Protection Agency ("EPA"), filed a compjaint in this nlaner 

p.ttrsuanr t~ Section 107 of the Comprehensive Environmental Response, Compensation, and 

L :,ibili.cy Act ("CERCLA"), as amended by the Superfimd Amendments and Reauthorization Acr 

~ 1 1 '  IBYB,42 L: S.C'. 3 Y60?. 

13. The Ilnited States in its complaint seeks to require defendant Jmes Campbell 

Uoinpany Li.0 ("JCCLLC"), as the court approved successor to the Estatc of James Campbell 

!"Estatev as deiinec! below), to implement Institutional Controls (as defined below) at the Ucl 

Monte Fresh Produce (Hawaii), Inc., Superfund Site ("Site") locatcd in Oahu, I-Iawaii. 

C In accordance svith the National Contingency Plan ("NCP") and Section 

f ? I  I f j ( I  iiJ) of'CfiIICl,A, 42 I:.S.C. 9621(1)(I)(F), EPA notified the Statc of l-lawaii ("State") 

oi nzgoli,iticrrts wit11 thz Estate regarding the implementation of Institutionai Controls for the 

S ~ t c ,  and El'A has prsvided the Slate with an opportunity to participate in such negotiations and 

kc a party to th~s  Consent Decree. 

I>. i a  nccordatlcr with Scction I22Cj)(l j of CERCLA, 42 U.S.C. 3 9622(j)(I), EPA 

notified rl-re I!riited States Department of the Interior of negotiations with potentially resporlsiblc 

parites rsyardiny i t ~ c  release of hmardous subslances that may have resulted in injury to the 

natural resources imder federa1 trusteeship and encouraged the trustee(s) to participate in the 

nt.2irria1i.x; of' this C'onsenr Decree. 

L'. I n  cn le r i~~g  into this Consent Dccrce, Settling Dckndant (as defined below) docs 

nc): :idmit any Ii,tbility to the Plainrif'fal-isii~g out of the transactions or occurrences alleged in the 

iitnlpIaii:i, tior C~L,L"S St'tiling Defendant acknowledge t h a ~  the release or threatened release of 

ilazdrcious subsirtnccjs) at or frorn the Site constitu~cs an imminent or substantial endangerment 

rt) ~ h c  public health or wclfhre or the environment. 

E'. [he Esrate is a rnlst that terminated in Januar) 2007. The property that EPA has 

L!e>igrr;:t~3 as the Site, as depicted on the map attached as Appendix E. was owned by the Estate 

I'um befire rllc 1Y4Cr anti1 Notonlbzx 2006, when it was conveyed ro JCCLLC, pursuanr to the 

Page 4 3; I '?/07 



Case 1 :07-cv-00308-SOM-LEK Document 14 Filed 0911 812007 Page 5 of 48 

EsrLttc's ~0111-t approved termination plan. EPA contends that during the course of the Estate's 

awncrship of tha! property, the Estate's temllt/lesses, Del Monte Fresh Produce (Hawaii), fnc, or 

i ~ s  pr-edccessilrs ("DMFPUj. disposed 1,2 dibromo-3-chloropropa~~e ("DBCP") and ethyiene 

dihrornife ("13DB") on the property so that soil and groundwater contaminated wirh DNCP and 

I ~ L i i 3  exis: an the Site. 

G. DBCP and EDB are included in the list of hazardous substances covered by 

i'l31ECL.A. 40C.F.R. $ 302.4. 

I .  i'urst~ant to Section 105 of CERCLA, 42 U.S,C. $ 9605, EPA placed the Site on 

rhc Nsticiial Priorities List, ser forth at 40 C.F.R. Pan 300, by publication in the Federal liegister 
Fs 

of; Decembcr 16, 1994. 

1 .  'l%z decision by EPA on the remedial action to be in~plernented at rhe Site is 

crnbodlcd in 3 final Record of Uccision ("ROD"), eiecutcd on September 25,2003, in vilhicti the 

Stale has given it3 concurl-cnce. l'he ROD ir~cludes a responsiveness summary to the public 

Lunrmcnts Notice of the tinal plan tvns published in accordance with Section 117ib) of 

CERC:L.A. 

J. 'Ihc ROD lists two components of remcdial action to be irnplemcntcd at the Site: 

I ) purcllrd gro~mdwarcr extrucrion, soil tapor extraction snd jnstallation of a vegetative so11 cup 

ot. er thc cont:minatcd soil in tlr: Source Area ("Remedy for the Perched Aquifer and Deep 

Soi1s"i: ;lnJ 2)  basal ground\*ater extraction and treatment with a contingency for ~nonitored 

natu~xi altznuatlon 'Kerrtedy for the Basal Aquifer"). Inslitutional controls, in the fonn of  land 

:ind:or iiaxer 11~2 ~ C S L T ~ C ~ ~ U I I S .  are an integral part of each of these components of the reinedial 

action in order LO prevcnr any exposure of the public to contai~zinants at the Site while cicnnup 

Icvcls have no1 been achieved, as ~vell as to prevent any interference with any aspect of the 

rcm~dial  action. 

K. Settling Dcikndant has infc)rl-tled EP.4 that Settling Defendant is sell~ilg propert? 

i , ,~ate<~ \titl:~;i,  ildjiicelit ro n~?d llcar the ct~rrcntly defined Site. Settling Defendant recognizes 

~l:,:i i>~i.j{!:ili! io Sccuon YI1I (>lodification ot'ittstitutionai Controls) of this Consent Decree, 

T,PA II:+ :xpdnd the bot~n~iarics of the Site. Source Area, and %'ell Restriction .4rta to lncluiie 
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ail or a portiot? of lhe,se properties. Settling Defendant flirther understands that in that case, EPA 

11lriy reiluwe, l'nr exar~lple, that ground water monitoring and extraction well requirements and 

rcsrrictior;~ msy iippiy to thesc properties. 

i.. Solcly f<)r the puxyoses of Section 1130) of CEKCLA, the I~~slslitutionai Controls 

t i) be i~uplcmcnied under this Co~lsent Decree sl~all constitute a response action taken or ordered 

by the I'rcsident. 

h1 Thc Parties recognize, and the Court by entering this Consent Decrce finds, that 

!his Consent Ilccrec has been ncgoriatcd by the Parties in good faith and i~nplementation of this 

('t)nsrnt Decrte will avoid prolonged and cornpIicated litigation benveen rhe Parties, and that 

1 1 7 ~  C'onsent Decree is fair, reasonab!e, and in the public interest. 

N U S .  r1 lilIiEk:OItE, it is hereby Ordered, Adjudged, and Decrced: 

11. Jurisdiction 

I .  l'his Court I>ns jurisdiction over the subject matter of tbis action pursuant to 28 

I1.S C. $4 !33 1 and 1345, and 42 U.S.C, $4 9606,9607, and 9613(b). This Court also has 

pcrsor~al jurisdiction over Settling Defendanl. Solely for the purposes of this Consent Decree 

d~:ri  the rrrtdcr!yirig c-omplaint, SctiIing Defendant waives aII objectio~~s and defcnses that it may 

h a ~ c  iL) juribcliciiun of the Coul-t or to venue in this District. Settling Defendant shall not 

cha!Izrlge the ternis of tllts Consent Decrec or this Court's jurisdiction to enter and enforce this 

(- c)nbi.i11 Uecrec. 

111. Parties Round 

2. 'T'his Corlsent Decrcc applies to, iind is binding upon and shall inure to the benefit 

,>I: tlic I 'III!CL~ States ctrl the otlc hand. and Settling Defendant andhr its successors and assigns, 

:)I) 111e :)lhcl- i~as:d. Any change in oxtnership or status of Settling Defendant including, but nut 

!il:ii!cd ti., an? transfer of assets or real or pcrsonsl property, shall in no tvay alter Settling 

!lu~eniiai~t's resj?on.iibil~ties under thls Consent Decree, except as pro~ided in Paragrapits ii and 
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IV. Definitions 

3. Unless otherwise expressly provided hcrcin, terms used in this Consent Decree. 

u hlch xre iiciined in C'ERCl-A or in regulations promulgated under Ct'RCI,A, shall have the 

I1icau:rtg assigned to tl1e111 in CERCLA or in such regulations. Whcnevcr ienns listed b e i o ~  are 

used in  this Consent Decree or in the appendices attached hereto and incorporated hereunder, the 

!i>i!otsing ~ie5nitions shall apply: 

"CEttCLA" shall mean the Comprehensive E~~viranmental 
Ittsponse, Corrtpensation, and Liability ilct of 1980, as amended, 
42 Lr.S.C. $5 9601, et scq. 

"Consent Decree" shaI1 mean this Conscnt Decree and ali 
appendices attached hereto (listed in Section XXV). In the event 
of coltflict betweetl this Consent Decree and any uppendix, this 
Uonscilt Decrce sftall controi. 

"Day" shaI1 mean n calendar day unicss expressly stated to 
be :i working day. "Working day" shall mean a day other than a 
Saturday, Sunday, or federal holiday. In computing any period of 
lime ~111der this Consent Dccrec, where the last Jay cvouId fall on a 
Sa~urday, St~nda);, or federal holiday, the period shall run until the 
cli>sc ~l'busincss of the next working day. 

"Declara~ion oiEnvironmenta1 Restrictions" shall mean: in 
the case of the Sourcc Area, the Declaration of Environmental 
Kestricrions itltnchcd as Appendix A; in the case of the Well 
Itcstriction Area, the Dcclaaeion of Environmental Restrictiorls 
attacl~ed as Appendix 13; and, with respect ro access to tire Site, 
includirxg the Saurcc Area and the Wet1 Restriction Area, the 
Dzcfaration of Envircmmental liestrictions attached as Appendix C 

"1)eI Monte Fresh i3roduce (Hawaii), Inc. Consent Decrcc" 
sllall rncan the consent decrce involving the United States and DeI 
3,I,sl?tc Frcsh I'roduce (Hawaiij, Inc., entered by thc: Crnited States 
Ilisrrict Court fox the District of Hawaii on Septelnbcr 27, 2005. 

"Ei'fcctivc: Date" shall be the effective date of this Conscnt 
!-)t.crec as provided in Section XXIII (EEective Date). 

"EI'A" shall mean the I!nited States Environmental 
Proreclion Agency and any successor departments or agencies of 
tfic t i ~ ~ i r c d  States. 
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.-Estate" shall mean C.R. Churchill, D.A. I-ieetlan, Richard 
tb'. Urushntan, I1 and Rctnald J. Zlatoper, the duly appointed, 
qunlificd and acting Trustees under the Will and of the Estate of 
Jatncs Campbell, Deceased, acting in their fiduciary and not in 
their indib idual capacities, and their predecessor and any successor 
trustees. 

"Further InsdtutionaI Controls" shall mean any non- 
cngir~cering, legal measures designed to prevent my exposure of 
tllc public to the contaminants at the Site while clcanup levels have 
not been achieved and to prevent any interference tvith any 
compcncnt of thc Remedy for the Perched Aquifer and Deep Soils 
and t h  Remedy for the Basal Aquifer, in addition to those 
rcst.rictions on land andfor ivattr usc at the Source Area and the 
Wcll Restriction Area, and as described in and subject to Sections 
1X (R;medy Review and Further fns~itutional ControIs) and XVI 
[Covenants Not to Sue by Plainriff). 

"Future Respof~se Costs" shall mean all cows incurred after 
the Effective Date, including, but not limited to, dircct and indirect 
costs, thal the IJnited Stales incurs in reviewing or developing 
reports arid other items pursuant to this Consent Decree, verifying 
ih t  Work, or othcrtvise implementing, overseeing, or enforcing this 
Conscnt Decree, including, but not limited to, payroll costs, 
contractor costs. travel costs, and costs incurred pursuant to 
Scctidn I)(. (lizmedy Review and Further Institutional Controls) 
and Section VII (Instilutionat Controls) (including, but not limited 
10, the cost of attorney time to the extent permitted by CERCLA 
and any monies paid by the United Stares to secure access andlor 
to itnplcrne~~t i~lstitutional Controls including, but not limitcd to, 
the amount ofjust compensation), but only to the extent such 
Future Response Costs arc not required to be paid by Del Montc 
Fresh P rod~~ce  (I-Iauaii), hlc. pursuant to h e  Del Monte Fresh 
I'roduce (liawaii), Jnc, Cotlsent Decree. 

.'ll-istiturionsl Controls'' shall mcan those restrictions on 
!and anJc.or watcr use at the Source Area and the \!'el1 Restriction 
.Area as described in Section Vfl (lnstiturional Controls:) as they 
rtlay kc modified pursuant to Section VIfi (Mociiiicatian of 
Instittttional Controls). 

"Interest" shall mean intercst at the rate speciiied for 
iiiicrcjt oil investrncnis of the EPA ILazarJous Substance 
Superfund established by 26 1I.S.C. $9507, compounded annually 
on C)ctsbes I r?f each year, in accordance with 42 U.S.C. 5 Y607(d). 
Th.,: applic,,iblc? rate of inkrest shall br: thc rare in effect at rhc time 
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the interest accrues. ' h e  rate of interest is subject to change on 
October 1 of each year. 

"JCCL,LC" shall mean James Campbell Company, LLC, a 
I>clawarc: ti~nircd liability company. 

"National Contingency Plan" or "NCP" shall mcan the 
NarionaI Oil and Hazardous Substances Pollution Contingency 
Ylen prolnulgatcd pursuant to Section 105 ofCERCL,A, 42 U.S.C. 
$ 9605, codified at 40 C.F.R. Part 300, and my amendments 
these to. 

"i'aragraph" shall mean a portion of this Consent Decree 
identified by an arabic numeral or an upper case letter. 

"Pnrty'' shall mean r l~e United States or Settling Defendant. 
"Parties" shali meax1 the United States and Settling Defendant. 

"Past Iiesponse Costs'' shall inem all costs ii~curreci up to 
the Effective Date, including, but not limited to. direct and indirect 
costs, that the United States incurred in connection with the 
ncgrrtiiition and entry of this Consent Decree, incIuding, but not 
I:mitcd to, payroll costs, contractor costs, and rravel costs 
,:including the cost of attori~ey time to the extent permitred by 
CI:RCI,A), but shall not include any costs previously reimbursed 
5y ScttIing Utfcrtdant or any other entity, or required to be 
reimbursed by Del Monte Fresh Produce (Hawaii), fnc. pursuant. to 
rhe De1 Monte Fresh Pruduce (Hawaii), Inc. Conscrlt Decree. 

"plaintiff' shall mean the Unired States of America. 

"RCRA" shall mean the Solid Waste Disposal Act, as 
;~n~cridi.d. 42 {J.S.C. $9 6901, er seq. (also known as the Resource 
C~)ns~rvaiion :ind Recovery Act). 

"Kccord of Decision" or "ROD" shd! mean the EPA 
2ccord of Decision relating rc, the Site signed on September 25, 
2003, by the Regional Administrator, EPA Region IX, or hisfher 
delegate. and all attachments thereto. The ROD is attached as 
Xppcndix D. 

"Reincdy for the Basal Aquifer" shall mean rhe component 
of ren~cdial action to hc implemented at t11c Site invoking basa! 
gro~mdlvarer extraction and trcatmcnt and coi~lingent monitored 
nililr31 ~t tc lnur l t i~ t~ .  as proi ided in rhe ROD. 

Page 9 
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"Remedy for the Perched Aquifer and Dccp Soils" shal1 
meal, the component of remedial action to be implemented at the 
Site involving perched groundwater extraction and treatment, soil 
v a p x  cxrriiction and installariorl of a vegetative soil cap over the 
contnminatect soil in the Source Area, as provided in the ROD. 

"Sectioiz" shall mean a portion of this Consent Decree 
identified by a Itoman numeral. 

"Sctt!ing Ilcfendallt" shall mean JCCI-LC and also, for 
purposes of I'aragrapks 54 a l~d 64 oniy of ihis Co~~sent  Decree, fi)  
IC<'I,IX's predecessor, the Estate, and the Estate's oflicers, 
irustecs and employees acting in their capacities its such, (ii) 
JOCI,LC1s ot'ficers, directors (i.e. managers) and eniployees acting 
in tl~cir capacities as such, and (iii) the Estate's beneficiaries listed 
(st1 :Ippendix G, JCCLLC's current shareholders (i.e. members) 
!istcd on Appeizciix £3. and future shareholders of JCCLLC (but 
o111y to the exrent tlmt a r ~ y  siich fr~ture shareholder tias no iiabifity 
for the Sire other than liability derived from that person or cntity's 
relationship to or aftiliation with JCCLLC), 

"Site" shall mean the Del Monte Fresh Produce (llawaii) 
inc. s ~ t z  cun-cntly encompassing appraximately 3,000 acres, 
located in Kunia, Iiawaii. 'The Site is depicted on the map ("Site 
map") utlachcd as Appendix E. The Site map includes areas south 
of and within the current Site that are ciirrentiy under investigation 
t,r rlzar nlay in the futurz be under investigafion by EPA, and that 
may be iilcluded within the Site botmdaries if EPX determines that 
:ilc: ucai cxtent of conlatninatiun from releases at or from the Site 
a t cnds  to these areas and/or that these arc areas necessary for the 
itnplementation of thc Remedy for the Basal Aquifer. Either Party 
may seek ta modify the boundaries of the Site pursuant to Section 
V i l l  iModitication of Inst~~utional Controls). As set forth in 
Stction VIll (Modification of institutional Controls) of t h  
Consent Decree, EJ'A is nor otherwise limited from including 
~ v i t l ~ i n  the Site bowldarics areas south of the current Site or other 
pro17erty naf identified witl~in the current Site boundaries. Funher, 
us sct forth in Section VllI (Modification of Inst~tutional Controls) 
c f the Consent Decree, EPA may contract the Site bourldarics 
hascd upoil thi: results of the Site investigation. As depicrrd on the 
map anac1:eJ as Appcndix E, State Courf Land Lots 171, 878, b8 i 
arlLi 1685 1 (forrncrty part of l,ot f 2008) adjoin the Site and arc not 
part of thc Sltc as of thc dale of lodging of the Consent Decree, 
providcd huwver. these pa:ccls may become part of the Site 
pu: iun111 to Secti011 VIlI  (%ffodliication of' Institut~onal Controls). 
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"State" shall mean the State of Kacvaii. 

"Source Area" refers to !hat part of the Site where the 
Iilinia Viiiage area (as defined in thc ROD), the phytoremtdiation 
rreannz~tt units and the basal groundwater 1reatmcnt systems are 
located, and to the ponion of the perched aquifer in the Kunia 
Villagt: area where concenrrations of Site contaminants in 
grouildwarer exceed 1 ug%. The boundaries of the Source Area 
based upon current inforination are depicted on the map attached 
as Appendix F. The boundaries of the Source Area shall be 
modified, if necessary, as provided in Paragraph 18, In addition, 
eittlcr Party may seek to modif$ the boundaries of the Source Area 
ptrrsuant to Scction VIII (Modification of Institutionat Controls). 

"United States" shall mean thc United States of America. 

"Waste Material" shall mean: a) any "hazardous 
substance" u11der Secliorl 1 01 (1 4) of CERCLA, 42 U.S.C. $ 
360 t (14): b) any pollutant or contaminant under Section 10 1 (23h 
42 1I.S.C. ?j 9601(33); c) any "solid waste" under Section 1004(27) 
of KCRA, 42 U.S.C. § 6903(27). 

"Weii Restriction .Area" is that part of the Sitc where 
cori~iirl~~naltts from releases at or from the Sitc may exceed 
m'txin~unt contaminant levels in thc basal groundwater. The 
bound:~~.ies oi'ihe WcIl Kcsrriction Area based up011 currenr 
~nhrmstion are dcpictcd on ~ h c  map attached as Appendix E. 
i'itl~er Party may seek to nloditj. the boundaries of the Well 
Restriction Area plustlant to Section VZII (Modification of 
Instiiirtional Controls). 

"Work" shall mean all activities Settling Defenifailt is 
required to perforrn under this Consent Decree, except those 
required by Section XX (Retention of Records). "Work" does not 
include any of the activilies Del Monte Presh Produce (llawaii), 
Inc is required to perform under thc Def Monte Fresh Produce 
(Ilauaji), inc. Consent Decree. 

V. General Provisions 

4. <jbicctives of thc Parries. Thc objecrives of the Parties in entering into this 

C'unscni Decree arc to protect puhiic hee!ih or welf~re c: the envir~rmcnz at thc Sitc by 'Ihe 

implemc.ntation of Institutional Controls at the Site, and to resolve the ~Iriirns of Plaintiff against 

Sctr!in% Dciknil;i~ii and its proiiecessor. thc I;s?fite, as provided in this Conscnt Decree 

Page I I 
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r 
!. 

5. Con?rnirn~ents Dv Settlinc! Defendant. Sertling Defendant shall perform the Work 

in ucccrdancz with rllis Coilsent Decree. 

6 .  - C~nlyLiance With Ap~Iicable Law. All activities undertaken by Settling 

Ilcfendant purswnt to this Consent Decree shall be performed in accordance with the 
\ 

rcquircments of all applicable federal and state Iaws and regulations. Sectling Defendant must 

a:sn coinply uith all applicable or relevant and appropriate requirements of all federal 'md strite 

C f i i  ir,)nn~cn~.~l l ~ w s  t.w set forth in the ROD, The activities conducted pursuant to this Consent 

Ilecrec. if approved by EPA, shall be considered to be consistent with the NCP, 

7. X&igro Siicccssc~rs-in-Title. At least thirty (30) days prior to Settling 

I>cfendatlt's conveyance i>f title in properr). located within rhe Site as depicted on the map 

nttacbcd as Appenilix E, Sectling DefendLml shall give the succcssor-in-title written notice ol': 

a) this C'onscnt Dccrcc; and b) each applicable Declaration of Environnlental Restrictions 

rxccuted a11d rccordcd 13ursuanl to Section VII (Institutional Controls). At leasf thirty (30) 

d:rj.; pricir 10 such Ci>nVCYiinCC, Settling Defendant shall allso give witten notice to EPA of 

thc PS;)POSLIJ ~ ~ t > \ . ~ ' y i t i ? ~ ~ ,  i~lcluding the name ru~d address of the successor-in-title, and the 

date 011 ivkich  wri~tetl notice of this Consent Dccree and each such Declaration of 

1:ns ircrrmental Rtslrlclions was given to the successor-in-title. 

8. Escept as provided in Paragraph 17, in the event of such conveyance, Settling 

ilcftndant's obligations under this Consent Decree, including, but not lilnitcd to, its obligations 

13 abi(?tl by the Site access requirerncnti and I~lstitutional Controls of'rhis Consent Dscrte, 

pursuant io Seainn VI (Sit? f l ~ ~ e ~ ~ )  and Section V11 (Institutional Controls), shall continue to bc 

n ~ c t  6y Sicflin l)ekridar:t, abscnr prior written conscnt of EPA. If EPA's prior written corlsc~~t 

:s rc. j~~xccj .ii>il EPA givesssuch conscnt, (he succossor-in-title may perform some or all of rhe 

\V.,)rk itnclcr r h ~ s  Consent Decree. 

VI. Site Access 

9. Commencing upon the date of iodging of this Consent Decree and through the 

~l;itc o f . C c r f i i ~ c a ~ i ~ ~ ~ ~  of Conlplctioi~ oi'the Vi'ork by EPh pursuant to Subparagraph 47 b. of 

Scc~i~ i - i  S I V  (Ccr~if ic~t io~l  of Csmpicrion) of {he Dcl Monte Fresh I'roducc (Ilauaii). Inc. 

Page 12 
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i'oubcnr Jlscrec, Scttii~~g I>efenr!ant agrees. upon request, to provide the Unired States and its 

represcnrativcs incltlding 13PA and its contractors, reasonable access tcj property locatcd within 

rhe Sifc and to any other property which 1s otined by Settling Defendant at the time the request 

f(>r acccss is made a11d lo which access is determined by EPA to be required for tllc 

i:nplenlcnlatio~? of rllis Conscnt Decree or the Del Monte Fresh Produce (Hawaii), Inc. Consent 

C~CCI 'CC,  3i. fbr ~hc purpose of conducting any response activity related to the Site, including but 

110: lii~litcd ro .  

a) monitoring for investigation, removal, remedial or orher activities ar h e  

Site; 

b) verifyii~g ail? dala or information submitted to the United Sraies; 

C) condcrc~ing investigations re!ating to contamination at the Sire; 

4.) obtaining samples; 

e) inspecting and copying recosds, or other documents tnaintained or 

pe r id t cd  b) Scrtlirlg Defendant or its agents, consistent with Section XIX (Access to 

Information); 

f) determining wlletker the Site o r  other property is being used in a manner 

til:it is pri!hikted or restrictzd, c?r tl~at may necd to be restricted by or pursuanr to this Conscnt 

flccrei.: 

assessing I ~ L '  necd for pIa11ning or implementing resporlsc actions - 
(inciudtng ~na~ntcnance) at 01. ilcar thc Site; and 

11) asscssir~g Settljrtg 1)efendantYs compliance with this Consent Dccrze. 

VI1. htitt~tional Controls 

; ! I  ! iie S<I~,TCU 'ire8 shiil1 f;of be used in any marlncr that causes a threat ro pubiic 

t:cal:h 1 nt,1 i'c.!rrl:ic;irion oi'campletion of the Work by EPX pursuant to Subparqaph 37 b f>f 
/ 
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Section X1V (Certification of Completion) of tile Dsl Monte Fresh Produce (I-iawaii), Inc. 

C onsefit T)i.crce, Settling llcfel~dant is specificalIy prohibited from using or redeveloping the 

Source Area fbr: rzsidcntial use: use as a hospital, school for people aged 21 and ullder, or day 

carc ce!xer, or othcr uses by sensitive receptors, as defined by EPA's risk assessment. 

i 1.  Settling Defendant shall not permit conslruction on thc Source Area that damages 

or inrcrkrrs with any equipment or orher cornponcnts uf the Remedy for the Perched Aquifer 

,:cct 13cc.p Soils, i~~cluding the vegetative soil cap, groundwater extraction and monitoring ~ c l l s  

aitd conveyance pipelines, the soil vapor extraction system, the phytoremediation treatment units 

:~tlcl tllc basal gruunilwalcr treatment systern, 

13, Ijse Restrictions fix the Well Restriction Area 

12. Untii Certification of Completion of tllc Work by EPA pursuant to Subparagraph 

-:7 b. of Sectic)~ XJV (Certificatio~l of Con~pletion) of the DeI Monte Fresh Producz (Hawaii), 

Ir~c ('onsent I)ecree, Sctfling Defendant s11all not file or join in an application for a Water-Use 

Permit to withdraw water from a wcll located or to be located in the Well Restriction Area, 

abscnr prior witten approval of EPtZ, which approval shall be granted if such withdra~+aI would 

not intcrferc with thc ICemedy for the Basal Aqiiifcr and/or cause exposure to basal groundwater 

impac led b), Site contaminants. 

1 '1 

I .,. I>rii?r to Crrtificatio~~ ol' Cvrnpterion of the Work by EPA pursuant to 

Subpa! agraph 47 b. oi' Stction XIV (Certification of Completion) of the Dei Montc Fresh 

l's,,ii~~ci' I H&i\\alij, Inc, C'onsenl Dccrce, sl2uuld Settli~lg Defendant learn that an appliciition for a 

It'atcr-tjsc PC)-wit to draw water from n well located in the We11 Restriction Area has been filed 

as to ail)- properly thcn o-y\~icd by Scttling Defendant, without joinder by Scttling Defendant, 

S c t t l i i ~ ~  I)cfendas~t shall noti@ E*:PA as wll as the Elawaii Commission on Water Resource 

XI;inag2n1ent ~ : n d  shall file an objection to thc issuance oi'a Water-Use permit wit11 the Water 

12est~ur.c~ h4:inagcmcnt Con:mission. 

- Pi-ior ro Cel-rihcarion of Completion of the Work by EPA pursuant to 

s.i~par.:g~apl? 41 b trl'Secuotl XIV (C'crtiiication of Completion) of the Del iMonle Fresh 

I 'aL?Jticcb [lla~t':iii), ini. C:ol~scnt Llscree. Settling Dcfc~zdmt shall not permit construction in the 

/ 
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lA;cll Kcsrrjcrion Area that ciatnages or interferes with a!ly equipment or other components of the 

Iccrncdy l'nr ~ h t  13~1~31 Aquifer, including the groundwater monitoring wells. 

C,'. '&ddi;!knal Use Itestrictions 

15. IS EPA deterlnines that land!\veter use restrictions in the fonn of state or local 

lax$, rzgiilations, ordinances or other governtncntal controls are needed to implement the 

rctueclies seiccted in the ROD, ensure the integrity and protectiveness thereof, or ensusc non- 

interil.rcncc: rhcrewith, Settling Defendant shall not oppose EPA's effarts to secure such 

~r~;crnnlental conrrols. 

i 6. In order rd ilssisc EI'A in inonitoring the effectiveness of the institutional Corxtrcls 

2t rilz Sirs. Scti1ii:g 1:)cfendant agrees to submit annually to EPA, for its review and approval, an 

fnstiruiic?nal Controls Annual Repon ("IC Annual Report"), beginning on the first at~niversary of 

thc Effective Ilatc. 'Tltt: 1C Annual Report shall list the Institutional Controls at the Sire, and 

.;l~all hr~cil> su tnn~ i~ r i~c  ~ h c  activilics Scttling Defendarlt has undertake11 in the previous year to 

t:vcrsce :IIIJ IIICII~KII. 111stit~~tio11al C011!roIs at the Sile. 

. i3indi!1n Lfftct oi'I.,andiWaterue Restrictions 

I7 Scrrling Defendant agrees to convey titfc it1 property located within the Site as 

dcp~cted or) rile map attached as Appendix E conditioned on the successor-in-title taking such 

properly subject to the obligations in each Declaration of Environmental Restrictions appiicable 

!o s t~c l l  psop~rt): prov~dcd, however, that tile obligario~ls in each Ileclaration of Envirorunel~tal 

Redriciivus appiicablr to such propcny shail be binding upon the successor-in-title only fclr such 

p:rtod as !hi: suitcssur-in-~itic shall have title to Ihc: property or any part thereof. In add i t i~n ,  

i : p ) n  and ikl!c;t~irt~ Settlit~g Defendant's contcyance of property as providcd in this Paragmph, 

[Ire ~:l<~cist~~-~il-t it ic .  and not Settling Jlefkndanr, shall be responsible for performing the 

. r l~ : ip i t~~fns  11: each !lcclaratio!~ rtf'Environ:nen:al Rcstrictioiis applicabic io tkt: propeny, estcepr 

111:1: Set~ling ISckndant shall be responsible for reeking in good faith to enforce t11e rights 

rcsextd to i~ and 13P;2 i11 each such Declaration of Environmental Restrictions to rhc' extent EI':I 

i~ nut al?lct t o  cn j \x -~~ :  s~iuf? r~ghts. 
/ 
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1 ,  ---- I3eciarations ,-- of Environmental Restrictions 

! 6. % ~ h i ! ~  sixty (60) dajs  of rvrinen notice from EPA that EPA has approved the 

r ind  dcsign afthe tcgerative soil cap for the Source Area, Settling Defendant shall subtnit ro 

IiI' 1 a mcidiii~il vcrsion of the map of file Source Area attached as Appendix F, if necessary to 

ftifIy zncurnpass the veyccarivc soil cap and the pilot scale and the full scale phytorcmcdisfion 

t?.saiirlt.!lt units and rl~e basal groundwater treatment system. EPA may approve thc proposed 

lnvditicd version of that map with or withour further modification. Within founee~l days (14) 

days of thc later of EPA's approval of a modified version of that map pilrsuant to this Paragraph 

or Paragraph 23 or final resolution of any dispute resolution initiated by Settii~~g Defendant with 

rsspect la silcl~ c~pproml pursuant to Paragraph 23, Settling Defendant shall initiate the process 

i i r  s~ibdivisidn of tire Suurcc Area. Within forty-five (45) days of approval by local Hawaii 

:iutlioriris.s ofthe subdivision of rhe Suurce Area, and in 110 event later than December 31, 2009. 

Gcir111tg L)ci'enJmr st~ali execute and record a Declsrra~ion of Gnvironmentai Restrictions tha1 is 

subsrantially in the I'onn of Apperrdix A, binding successors-in-title to the Source Area to 

provisions in this Consent Decree, as provided in Appcxldix A. 

19. Within fcxty-five (45j days of entry of this Consent Decree, Settling Defendant 

>hail execute and record cach of the following: a Declaration of Environmental Restrictions that 

%.s st;b\ia~!r!aii> ir. the limn oi'rfppe~~dix B, binding successors-in-title to propeny within rht: 

'&c.:i Kesutc[iorr to provisions in this Consent Uecrce, as provided in Appendix B; and a 

1)ccIariition of I?nvjronnlen~al Restrictions that is substantially in the form of Appsndix C. 

t~i;drj~g successors-in-titIe to pmpufly located within the Site as depicted on the map attached as 

Appendix E, including property within the Source Area and the Well Restriction Area, lu the Site 

~ c c c ~ s  provisions in this Consent Decree, as provided in Appendix C .  

20, Settling 1)rfcndant sha!l provide EPA with twenty-one (21 j dajs to rcklcw each 

: , ) t < i r t i . i t ~ . > t ~  P! f . rvirori~~t~ 'ntd Restrictions before it is recorded: to enable EPA to review it for 

conldr?n~incc \virh ,\ppenJl:t :I, clppcndix B or Appendix C. EPX shall provide Settling 

: jcfen'iaii~ t+i:il itnj conimcn!s ~t may h a w  on cach Declaration of Environmental Restrictions 

\;ltl:,n sltc11 t i vcn ty - tx~  (21) day review period, aAer tvhich SettIing Defendmtnt may record thl: 

i>eclara:io~~ o i  l:nvironmental Restrictioris. 



Case I :07-cv-00308-SOM-LEE Document 14 Filed 0911 8/2007 Page 17 of 48 

2 1 . Not~xitl~stonding any pro\ ision ~f this Consent Ilecree, the United Stares retains 

cli of 11s ir>S~s~xstion ga~henng, inspection, and access authorities and rights, including 

cnli~rcemcnt c?a~horitii's rclared rhercto, undcr CERCLA, RCRA, and ally other applicable stattitc 

or re~ulations. 

VIII, kfoctification of Institutional Controls 

.4. S e ~ , j j p ~ D l c t ~ ~ d a n ~  Iiecluest to Modify Inslitu~ional Controls 

32. Il*Sculing Ilcf'endant seeks a rnoditication to the lnstitwtional Con~rcrls in tiis 

Conscn~ I~ccrrc ,  ii~cluding rnoditication to thc boundaries of the Site or tVel1 Restriction Area as 

cicpicted r)rl l l f ~  !nap artached as .4ppcndix E, or rnodifkation to the boundaries of the Source 

Area depicted on !he map approved by EPA pursuant to Paragraph 18, Settling Defcndanr 

sh:rll obtain the prior ~vr i l~en  approval of EPA to tile requested n~odijicaiion, Settling Dcf'enciant 

$ha!] subrnit a rcquesr in writing to EPA, wirh all necessary supporting documentarion. 13f'A 

>lliifl ~cs;xlnLJ to such requcst witiiin a rei.tsonab1e time, by: a) providing written approval of the 

ri.qucs\ed rlwcii tizat~on (wit11 or without modification); b) requesting further information in 

sripporl ot'ihu rcqilcst; or C) denying the requcst. 

2 2 .  !FSct~l~llg ilrfkndant objects to the dccision of IJI'A regarding such a 

modilicatio~l pursuant lo the preceding IJaragraph 22, ir may seek a review of that decision by the 

T3irccior of the Superfund Divisio~~, EPA Region IX. which shalt be firla1 aiid rlot subject to 

Juciici;~! review. I hc l~lstitutional Cnntrc?ls, including the 'boundaries of rile Sitz or %,'ell 

f<cs:1-:crlon :4rt.,1 as ,Ispictcd on the map attached as Appcndix E: or tile boundaries of the Source 

.-iie.: ~s dcpIcbe,i $11 rhr: mag approved by EI'A pursuant to Paragraphs 18 ur 22, shall bc 

m i d i  lied, all, in acccrrdanci: with final resolution of the dispute. 

EI'A I)c.rcnnlrrution . - . -____-  to Imlcment - Modified Institutional ConlroIs 

34 ll 'EP4 detcrmincs thar modificaljons (i~lcluding additions) to rhe lns~ i tu t i~na l  

c oil~rcts art. iv:cessar> to carry out or mantain the efkctitencss of the rerncdies set forth In the 

ii\)D. ~ : i ~ ~ l ~ : t r n g  ~r~txiificarion to thc boundaries of the Site or Well Restfiction Arca as depic~ed 
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c m  tht' 1 ~ 1 8 ~  attaclled as Appendix E, or rnodificatiort to the boundaries of thc Source Area as 

ricpicred on the map approved by EPA pursuant to Paragraphs 18 or 22, Scnling Defendant, or 

itny successors-in-title under the applicable Declaration of Environrncntal Restrictions, shall, 

subject to Primgraph 26, implement suck modifications. Such n~odifrcations may ot~ly be 

rucluil.etf to the extent consistent with the scope of the remedies selected in the ROD. 

35 Sctrlirlg 1)efendanr will be provideti with an opportui~iry to confer with EPA on 

:HI> n~c . i i i~~cut l~~ns  (tncluding additions) ro Insfit~itional Contrais before they arc required by EPR 

t,) be !mplrrrrcnlud pwsua!lr to Paragraph 24. 

36. If Settling L)efendant objects to implcmeilting any modifications (including 

additions) to Ins~itutio~rat Controls required by EPA pursuant to Paragraph 24, it may seek a 

rc t ie~v  oit l~at  clccision by the llirector of the Superfund Division, EPA Region TX, which EPA 

cc?nie:lds shall be final stld not subject to judicial review, but as to which Set t l i~~g Defendallt 

~~c'sL'I'\ c5 rhe right rc, seck judicial review pursuant to Paragraph 40. The Institutional Controls, 

including the boi~ndaries ofthe Site or Well Restriction Arcs as depicted otr the map attached as 

i.;pper~d~x or tliz boundaries of the Sot~rce Area as depicted on the map approved by EPA 

pursuanl to Paragraphs 18 or 22, shall bc modified? if at all, in accordance with final resofutivn of 

the dispute. 

27. Sothing in  his Section shall bc construed to limit EPA's authority to require 

petf~x;nar~cc ol' Furthcr institutional Controls as otherwise provided in this Consent Decree. 

:~::lt;ding. bur no1 !imitcci to. EPh's authority under Section 1X (Remedy Review and Furtller 

i!~hit:tt:lunti c or~rr:tls) and Ssctiorl XVI (Cotenants Not to Sue by Plainufq of this Consent 

I~L'CI-CC. ['he righis ~ffordcii EPA under Section VlII (Modification of Iilstitutionaf Controls), arc: 

: T i  ~(lditictn to tlic rights provided under Section IX (Remedy Review and Furtiler Institutional 

C'ontrols) 2nd Scctlcn XVL (Covenants Not to Sue by Pla~ntii%) of this Consent Decree. Further, 

the standards sc! ferlh in Seclioll 1X (Remedy Review and Further Inslitutional Controls) and 

Sd~iiofi XV1 (CO\C~,II I IS Not to SLLC bl  I)lainiiffl of this Consent Docrot. that perinit EPA lo 

,eIec.~ I:urthcr Inc~t tut ian~~l  Controls do not restrict EPA's right to impose Instixutiunal Ccntrols 

;>,i!s:rant i t> Sc<t~r ,n  VIII fkfodiiication of Institutional Controls): provided however, EPA is onl> 

pc:rnitiu.d I<, ;t:Il:i'se ;nsritu~ietral Controls ptlrsriant to Section VilJ (Modification of Institutionczl 

Page 18 J;? 9/07 
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Contruls) r o  t l~c  cxrent sucll controls are necessary ro carry out or rnaintain the cffttctive~~ess of 

the rcmeiiics set fijrth in the ROD and are consistent with the scope of the rem8dies selected in 

t l ~ u  ROD. 

IX. b n i e d v  Kevicw and Further Institutional Controls 

28 !fenodic Review. Scnling Defendant sllslll cooperate with the conduct of any 

studies and investigations as  requested by EPA, in order to permit EPA to conduct rcviews of 

whcthcr ~ h c  Institutional Controls are protective of human health and the environrncnr at least 

every f i v e  (-5) years 3s required by Section i2I(c) of CERCLA and any applicable regulations. 

9 .  &A Sclccrion ofFurlher Institulionai Con&&. If EPA determines at any ti~rlc 

that lilt lnscirutional Col~trols undertaken pursuant to the ROD are not protective of human health 

.tncl ttlc en1 :rul:rncnt. I-<PA ntay select Further Institutional Controls for the Site in accordance 

i*;kth tnc requirements of CEKCLiZ and the NCP. 

-30. @ortunity To Comment. Settlirlg Defendant, any affected successor-in-title, 

and, if r2quirc.d by Sections 113(k)(2) or I17 of CEKCLA, the public, will he provided with an 

apporru~~it ,  ((3 colnmcnt on any Furtiler lnsritutional Controls proposed by EP.4 as a result of the 

~-cts.ie\r, conducred pursuant to Section 12 I(c) of CERCLA and to submit witten comments tor 

rlx rsc1?!3 dul-itrg the commcni peliod. 

_? I .  Qblivarion to Perform Further Institutional Controls Under This Consent Decree. 

11' Ff3A selects Further lnsritutional Controls for the Site prior to Certification of Completion of 

rl~e Work pursuvnr ro Subparagrap11 47 b. of Section XIV (Certification of Completion) of tho 

l>ei klrtlite Fresh Produce (Hawaii), Inc., Consent Decree, Settling Defendmt. or any affected 

iucccssor-in-tttlt' pursuant to tile applicable Declaration of Environmcn!al Restrictions, shall 

~a~tiert.~kc: SLICII Further Insririrtional Controls to the exrent that tfte rcopener in Paragraphs 5 5  or 

' 6  i l:r:it~~i States' rescr~ ations of liability based on unknown conditions or new inforrnzttiol~j are 

.;aris~Tc.d Scttlii~g Defendant, en behalf of itself or any successor-in-title, inay invoke the 

proccdtlrcs szi h r r h  in Section XIli (Dispute Resolution) to dispute: 

;I) 1-:PA'S deterinination that the reopencr conditions of Paragraphs 55 or 56 

,?t' Secti~ln XVI (C~cenanrs N J ~  lo Sue by Plainriff) are saxisiied; 
/ 
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b) EISA's de~ermination that the Institutional Controis are not protective of 

l;tim;.in l~calth a~lc! the environmenr; or 

c j  EI'A's selection of the Fr~nhcr Institutional Controls. Disputes pertaining 

k:. ~ ~ h c t h t ~  the Insti~ntic~nzll Controls are protective or to EM'S selcctiotl of Funher Institutional 

C'ontrols sl-lall be resolved pursuant ro Paragraph 40 (record review). 

32. All documents sub~l~itred by Settling Defendant 10 EPA uhich purport to 

tl.)ctn:ic~lt Settling Defkndant's cornpliar~ce with the terms of this Consent Decree shall be signed 

5; .in .ttl:h.,r:zc.d ~ . t i ~ r ~ s < n ~ a t i v t .  #>l' Scrtlittg Dckndanx. 

XI. Project coordinators 

31. Settling Defendant's Project Coordinator will be David H. Franzel. Within 

twenty [20) days of' lodging this Consent Decree, Settling Defendant will notify EPA in caiting 

<>f rhe name, address utd telephone number of its designated Alternate Project Coordinator, and 

k:I'11 kvi l l  nutify Sctiling Defeildnnt in writing of the name, address and teicphone number of its 

,lesig~;ated Frqect C'c!ordinaror and tZlte171ate Project Coordinator, ff a Project Coordinator or 

4I~ctrt:at: I'!.~jcit Cc;oi.jinator initially designated is changcd, the identity of the strccessor will be 

proviucd to the other Parry at least five (5) working days before the change occurs, unless 

insp:acticable, but in no event later than the actual day the change is made. Scrtling Defendant's 

successcv Project Coordinator(s) shall be subject to disapproval by E13A and shall bc able to 

adequately ovetsec all aspects o f  the Work. Settling Defendant's Project Coordirla~or shall not 

be an G U L S ~ ~ ~ L '  a ~ ~ o r ~ i e y  fbr Settling Defenclant in this matter. He or shc may assign othcr 

wpi-:scn~ativcs. incltldrng contractors, to serve as a Site rcprcsentarive. 

-, . 
4 i ' tnii>tiff may dcsignaie sthzr ieprest.ntn~ivcs, including, but not limited to, EPA 

c:r:plc~~ct.s, snd Sctlcrai contractors and consultanls, to observe and monitor the progress of anj 

ic~ivi t )  ~r!;clennE:.:~? parsuan? to this Consent Decree. EI'A's Project Coordinaror atzd AIternatc 

i'r-ojc;~~ C~didi11;1~0~ ~ 1 1 ~ 1 1  i~ave tl~e authority liivfully vested in a Rcmcdial Project Manager 

("1CPbI ',I and all On-Scene Coordinr~ior ("OSC") by the XC?, 30 C.F.R. Part 300. In addition, 

/ F:P'\', t ' t . ~ j ~ i ~  Co~f(ii!fi~tfir ar . ~ l I t ~ ~ n a t r :  i+oiect toordirlator shall havc authority, cunsiwei~r with 
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t : ~  RCP, lo !lair dn): wijrk required by this Consent Decree and lo take any necessary response 

actiorl ~i'hcn ;:he determines tllw conditions at the Site constilute an emergency situation or may 

~)rcscnr an ~nill\zJi:.te thrcat ro public health or weifare or the cnvironn~ent due to relcasc or 

iflrcaicnril re!ease of Waste Material. 

XII. Indemnification 

35.  Scttlincr Deklidant's Indemnification of the United States. 

a> l'hc TJnited States does not assume any liability by eiltering into this 

Co!lsc.ni. Decree or 11) vinur. of any designation of Scttling Defendant as EPA's autl~orized 

c i  tutdcr Scction 104(ef of CERCIA. Settling Defendant shal! indemnify, save and 

ht)lJ i?al.mlc.ss t i ~ c  Ijnited States and its officials, employees, contractors, subcontractors, agents 

or- a~tt i ior i~c~i  rrlprcst.ntarives fix or from any and all claims or catises of action arising from, or 

on accoLult of: ncg11gent or oiher wrongful acts or omissions of Settling Defendant, its oftjcers, 

directors, employees, agents, contractors, subcontractors, and any persons acting on its behaIf or 

undcr its corrrrol, in carrying out nctivitics pursuant to tilis Consent Dccree, including, but not 

l ~ ~ l ~ l t c i j  tc\, , t n j  bl~:ilis arising from t iny  designation of Settling Defendant as  EPA's authorized 

i.c.;~tc,,i.n~,ii:\-c i:~!dcr Scctivn 104(ej oiCI31ICLR. Furthr ,  Settling Defendant agrees to pay the 

I!nittii Slares all costs it incurs including. but not limited to, attorneys' fees to the extcnt 

pcnni~tc.J b) CIiRC':.!l, and other expenses of litigation and settlement arising from, or on 

accour~t of, clairus macte agairlsl the United States based on negligent or otiler wrongfilI acts or 

omissions of Settlil~g Defendant, its officers, directors, employees, agents, contractors, 

~ i~bco r tn~c t i> r .~ ,  :inif ;my persons acting on its behalf or under its control, in carrying out activities 

:LI:.SLI;~~II io  his C O S ; ~ C ~ I  Dccree. 'I'he United States shall not be held out as a party to any 

co:~~lzii't :.;~rercd ~nto by or an belxiff of Scttlitlg Defendant in carrying uut activities pursuant to 

!I115 Cr,riscnt I>ccree. Neither Settling Dcfcndant nor any such contractor shall be considcrecf arl 

1 I'he United Slatcs shall give Settling I>efend:ml written notice of eny 

c!d1111 &ti- k h l l i c h  thc Ilnitcd States plans to seek indenlniiicatlon pursuant to Paragraph 35, and 

xh,iil c,911silt wit11 Sc:11!1lg 1)~kiidarlt pt-iilr co settling such claim. 
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36. Ssrrlirtg Defentlant uaivzs all claims against the United States for damages or 

1-eimhurucmenc or for set-off of any paytnenrs made or to be made to the United States. arising 

f i ~ j m  oi on ,tccount of any contract, agreement, or arrangement between Scttling Defendant and 

any pcrson for perforn~a~zce of the Work,on or relating to the Site. In addition, Settling 

1)cfknclant shall indemnify and hold harmless rhe United States with respect to any and all claims 

fi,~ damages iir reimbursement arising from or on account of any contract, agreenxnt, or 

J I T : ~ I I ~ C ~ ~ ~ L ' I I ~  bc1u CCII Sctllirlg Defcndanr and any person for performance of the Work on or . 
!-el.dl;;g i t >  ~hc: 3jic. 

XIII. Dispute Resol- 

3 7. Unless othcr\visc expressly provided for in this Consent Decree, the dispute 

resoiution prcxcdures of this Section shall be the exclusive mechanism to resolve disputes arising 

~indcr  or with respect to this Consent Decree. Elowever, the procedures set brth in this Scction 

shdl  riot ,ippIy :o actions by fhz Ilnitcd Srdtes to enforce obligations of Settling Dcfcndaat that 

J ~ : I v ~  !:..?I bi'tii tiisp~~tcil r?ccn~dance with this Section. 

-38. Any disputc that arises under or with respect to this Consent Decree sha!l in the 

lirsi insiancc be the sul3ject of informal negotiations between tlre Parlies. Ihe period for 

inl'ommaf negotiations shall not exceed ttQenty (20) days from the time the dispute arises, unless it 

is modificii by tvrirteii agreement of the Parties. The dispute shall be consideri.d to have arisen 

~ v f l ~ r !  oilc Party s ~ i ~ d s  thc other Party a writre11 notice of dispute ("Notice of Dispute"). 

aj  In fhc went  that tlte Parties cannot resolve a disputc by infom~al 

~lr lgu~i ; t t :o~~s under the przcedilrg Paragraph, lhcn the position advanced by EPA shall be 

;~~i l~i \ lc . rcci  b~ncfi~lp unless, within .fifteen (1 5 )  ditys aAer the concIusion of the informal 

!;cgotiaiion pcriocl, Scttiirlg Defendant makes the formal dispute rcsoluriori procedures ~ I ' f h ~ s  

Szcrion by serving on the Cnitcd Stares a written statement of position ("Sraternenr of Position") 

.:I! th,: 1!1'111ct 1i.i rfibpi~tc, inzlt~cling. but not: iilnited tol any factual data, analysis or opinion 

~t,~y>ol;~r-~p that posilio~l and ail> s~tpporfillg documentation relied upon by Settling Defendant. 

1 rx S~,~r~ .mcnt  o! I'osition shall specify Settling Defendant's position as to whether ft)rrnnl 
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dkpctt. ri.saiurion should proceed under Paragraphs 40 or 41. 

b) Within twcllty (20) days after receipt of Settling Ucfcndan~'~ Statement of 

I'osirion, FFA will scm on Settling Defendant its Statement of Position, including, but not 

limited to, an> f'act~31 data, analysis, or opinion supporting that positior~ and all supporti~lg 

d:?c.u;ni"n!ation relied upon by EPA. EPA's Starelnent of Posiijon shall include a stslten~ei~t as to 

ulietklcr fc)r;naI Jlsj~ute resolution should procced under Paragraphs 40 or 41. Within fifteen (1 5) 

d a y  .~fier receipt of EPA's Statement of Position, Settling Defendant may submit a reply. 

C) If there is tiisagreement bclween EPA and Settling Defendant as to 

whether ctispiltc resolution should procced under Paragraphs $0 or 41, the Parties shall follow the 

procedures S C ~  fui-fh in the paragraph determined by EPA to be applicable. Ifowever, if Scrtling 

Ihfendant uftima:elq appeals to tllu Court to resolve rhe dispt~tc, the CIourl shall delcrmine which 

p:rragr;tph is applicoblc in accordance with the staridarcis of applicability set forth in Paragraphs 

.+o -r  - f l .  

40. 1:c:rrnul disputc rzsolurion fbr disputes pertaining to the selection or adequacy o T  

.tny rcslxlnsc. a ~ t i o n  an,i all 0t11rlr dispt~tes that arc accorded review 011 thc adrninislrative record 

urlJcr ~pplicablc: principles uf'adlninistrative law shall be conducted pursuant to the procedures 

SCI. fbrth in this Pardgrapl~. For purposes of this Paragraph, the adequacy of any response action 

~ncludcs. uithout limi~ntion: a) the adequacy or appropriateness of p l a ~ s ,  procedures to 

i~.npic.*ncilt plans. or my other items requiring approval by EPA under this Consent Decree; and 

b j  rile : ~ ~ L ) c / L I ~ L ' >  of the perfbnnance of response actions taken pursuant to this Consent Ilecrez. 

Nc\thir;g in tllis Ccnser~t Decree shall be construed to allou~ any disputc by SettIj~lg Defendam 

rcg;i,-cliiig 111~ vr:ljrlity of the ROD'S provisions. 

n) An administrative rccord of'the disputc shall be maintained by E:IJrZ and 

shall contaj~i all Statrments of I'osition, ir>cluding supporting documentation, submitted pursrrant 

to rh~s Sectitin Whcrc iippropriarc. EPA ma? ~ i l t o ~ t  submission of supplernenlal Statements of 

l':jsli!o!'. k\i tflc I ' d r t i ~ 5  

b) '1 hc ilirt.ctorof the Superfund Xlivision, Ef'A Region TX, will issr~e a lirlal 

. i J tn~ i~~ ' i !~ l i t i i  t' C l ~ ~ i ~ i , ) t i  rt'solving thc dispute Dnscd on the adrninis~rativc record. '!'his clecisiun 
/ 
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shall be bitidiivg ripon ScttIing Defendant, subject only to die right to sezk judicial rcvicw as sot 

forth in this Conscnt Decree. 

c j  Any administrative decisiorl made by EPA pursuant to Subparagraph 40 b) 

. sh:.l! 5c r c . ~ i c \ ~ , ~ ~ b l c  b:, ih:s Court, provided that a motion for judicial review of the decision is 

rilcii b) Scitling Ilcfcndant with the Cow? iwd served on EYA ~ i t h i n  ten (16) days of lAeceipt of 

t.:t':'r's tlec~sioti. The motion shsli include a description of the matter in dispute. the efforts made 

by IIIC I ' i t l - t i ~ ~  IU rzsolve it,  rhe relief'~-equcsted, and the schedule, if any, within which the dispute 

must be resolbed lo ensure orderly implementation of this Consent Decree. The ljnited States 

may file a rcsponse to Settling Defendant's motion. 

d )  I n  procceditlgs on any dispute governed by this Paragraph, Settling 

L)r[~.r~diint sha!l i:,lvc the burden of demonstrating that thc decision of the Superfund Division 

1)trcutor. 1s ar'nirra:-y anct capricious cjr otherwise not in accordance with law. Judicial revlew of 

l.,i':i's dccisici~? stiall be on the administrative record. 

4 1. Forrrzal dispute resolution for disputes that neither pertain to the selection or 

adeqriacq' of any rcsponsc action nor are otherwise accorded review on the administrative recard 

iu:slcr applicable principles of adnlinistrative law shall be governed by this Paragraph. 

a,! Folloctirlg receipt of Settling Defendant's Statcrnznt of Position subm~tted 

to tt:c L):rcc?or o;'thc Superf~md Division, EPX Region IX, he/she will issue a fmai decision 

rcsoi\- lng rllz d~sputc. 'Ihc Supcrfiirld Division Director's decision shall be binding on Settling 

1)cf';niiant unlzss, ~t'itI1111 ten (10) days of receipt of the dccision, Settling Defendant files mith 

l l ic C O O Y ~  U I I ~  scrvcs on the United States a motion for judicial review of the decision setting 

ii?rtll the lnartcr In dtspu:~, the effins nliide by the Panies to resolve it, rhc relief requzsted, arid 

:he schcdulc. i f  any. i s  ithin tvhich the dispute must be resolved to cnsure orderly implemcnration 

pr ;hl& C'onstnl 1Sccree. The IJnitcd Srdes may file a response to Settling Defindant's motion. 

I< J Judicial sevicw of any dispute governed by this Paragraph shall be 

7.t~ crni-c1 by spplicabie principles of law. 

4 .  'The i:~vocatiun of for~nal dispute resolution procedures t~rlder this Scctioll shalt 

1 
n~i t  cxtcnd. pcstpo~;e or a.lfict in arzy way any obligation of Settling Defendanr under this 
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Consent I)ccrce, [lot directly in dispute, unless EPA or the Court agrees othenvise. Any 

5:ipilsled gcndltics i k i ~ h  respect to the disputed matter shall continue to accrue, but payment 

slt.ril bc stnycc. pur:tl~ng rcs:~Iurion oirhc d~sputc. In the event that Sertiing Defendant does not 

prc\ :>ti ~ ! n  :he J I S ~ ~ ~ I L ' ~  issue, any stipuiated pcnalties with respecr to the disputed issue shall bc 

asscsbcil arid paid as provided in Section XV (Failure to Comply with Roquirerncnts of Consent 

Decree). 

XIV. Force Maieure 

33 "'Furcc Majc~~re," for purposes of this Consent Ilccrec, is defjned as any event 

3:.i~ing fiorn i i lU56S bey011CI the control of Settling Dcfcndant, or any entity cunrrolled by Settling 

Def'c.r:da~rt, or ot'Scttling Jlefendant's contractors that delays or prevents the performance of any 

ub11g;trlon urider th is  C'onscnt Decree despite Settling Defendant's best efforts to fulfill rhe 

c~biigaiiljn. l'he requirctnznt that Settling Defendant exercises "best efforts to fuitill the 

oi.liga~ion:' includes using reasonable efforts to anticipate any potential force majeure event and 

best cfrorts to address the effects of any potential force majeure event: 

as ,t is occtlrring; and 

b) foilowit~g ?he potential force majeurc evcnt, such that the deiay is 

n~ininli /rd 11, the greatest extent possible. "Forcc Majeure" docs not incli~de financial inability 

to c~rnpietz the Work. I ; 

i 

1 Can? event ~Iccurs or has occurred that may delay the performance of any obligation 

under rliis Consent Decree, ~vhethor or not caused by a force rnajeure evcnt, Sectling Defendant 

kt ta l l  n.311iY cirally EP.-4 nithin fourteen (13) days of when Settling Defendant first knew that the 

CL cr?r i111ghi L;~USC a dclay. tlrithitl foiirtec~l (14j days thereafter, Settling Dcfendat~t shall 

c )  .m eu~lit~iation arid description of the reasons for the dclay and the 

antlcip:acd dur3tia:l of the delay; 

<:I , i l l  3 i1 i i ) f t l i  ti:kt'l~ or to be rakcn ro prevenr or rninirnize th t  delay; 
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L' I a schecft~le for implementation of any measures to be taken to prevcnr or 

rrrrrigali. thi dcisy *,r tile ci'ikcr o f  thc dcla>; 

f) Sellling I)cfel~daat's rationale for attriburing sucl~ delay lo a force majeure 

evcnt i f '  it  intcnd~ to assert such a claim; and 

g) a sraremcnt as to whether, in the opinion of Settling Defendant, suck event 

milk ct~c~sc or  contribute to an endangernmnt to public health, meifare, or the environment. 

$c~tllnp Dei;;.ndant shall inciuile, with any notice, all available docurnenration supporting its 

i l 3 1 : ~  111,1t the rlelaj ikas aurlbutablc to a force majeurc event. Failure to comply with the above 

~ - ~ " q u ~ r c r n e l r ~ s  shall prcclrlde Settling Uefcndanr fiom asserting any claim of force rnajeurc for 

that ~ w n t  for ti~c period of time of such failure to comply, and for any additional delay caused by 

suc!~ failure, Settling Defendant shall be deerncd to know of any circumstance of which Settling 

Llefkndanl, all) enrit;. controlled by Settling Defendant, or Settling Defendant's contractors kncw 

44. I f '  tiIJX Llgrzcs tha! the delay or anticipated delay is attributable to a forcc n~ajeure 

i.\ c,;r, t ' :~c  :i~l?t i;): pel-fosmancc of ?he obligations under this Consent Decree that are affecred by 

lh,: !'o:.cL' nl;tjct~rc tvcnt wilt bc extended by EPA for such time as is necessary to complete those 

oliigaii:)ns. AII crft'nsion oi the rinic for performance of the obligations affected by thc forcc 

~~xijcure c v a ~ r  shail not, ai'irself, Wend the tirnc for perf'onnance of any other obligation, If 

I:.l'rZ cots not agrcc that ihc delay or anticipated delay has been or witill bc caused by a forcc 

i.rtnjcurc esent, 2 . 4  tvill notify Settling Dciendant in writing of irs decision. If EPA agrees thai  

the Lielay is atlxib~:ti?bli: to a force inajeure event, EPA ~vill notify Settling Defkndat~t in ~vnting 

..t'~i.ie icngth of !he exrension, if '  any, for performance oftht: obligations uffccted by the farce 

35. 11'Scltling Defendant elects to invokc h e  dispute ~solurion procedures set forrh 

in Sccrlorl XI11 i.T)ispute rksolution), i t  shall do so no later than fifteen (15) days a f e r  receipt of 

i : l ~ ~ t ' s  no!lce, i n  any  such procerding. Seuling nefelldan~ shail have the burden of 

dcmons~mfiny, by a preponderance of the evidence, that the delay or anticipateii delay has been 

.)I. $.\.!I1 be cartserl b) a f'orcc ~najeure eyeat, that the duration of the delay or the extension sought 

\\.I\ ~ , r  \:, r!i bc \tnr~.anfed u d e r  the circumstances. that best elforts were excrciscd to avoid and 
/ 
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tltirigalt; tilt cfl'Ccts of the clcfay, and that Sc~tling Dcfcndant complied wi:h the requirements sf 

Chis Scc~lon. I r '  Ss~rling r)et'endcinr carrics this burden, xhe delay at issue shall be deelncd not ro 

5c :I i iuiatiorl by Sctrliilg Defcndant ofthe affected obligation of this Consent Decree idenilfied 

to Ef'A and thc Court. 

XV. Failure to Complv with Rec~uirements of Consent Decree 

46, If Settling Defendant violates this Consent Decrtte, Settling Defendant shall pay to 

iI:c I.'r:i:c;S Siales st~pulated penalties as follotvs: 

~'L'I& Pcr Violarion Per Day Period of Violation 

$ I00 lSL through 1 4Ih day 

53!)0 1 5'" through 30'hay 

$ ; \oi>ij 3 1" day and beyond 

4-7, Stipul2tcd ~:cilalties are due and payable within thirty (30) Jays af the demand for 

~ h ) : n c n r  of  the penaltics by EPA unfess ScZdlng Defendant invokes the dispute resolution 

procedufes under Sectisn XI11 (Dispute liesolution). All payments ro thc Irnited States under 

this Sccrioi~ shall indicate that the paynxent is fctr stipulatt'd pendties, be made by certified or 

cashier's chcck made payable to "E1',4 I-lazardous Substance Superfund," shall be sent to: U.S. 

iri~nmenral Prutccrion Agency-Region IX, Attn: Superfund Accounting, P.0. Box 36086331, 

is~:i,bt~rgll, ! '~mlsjf\ aaia 15251, irldicating rhar the payment is for stipulated penalties, and shall 

rclfi'l.cncc t l x  fY,4 Kugion and Site ID #0902876, the IIOJ Case Nurnber 90-1 1-3-08277, and the 

ilamc and 2il.ircsa ol'tl~e pafly making payment. Copies of the check(s) paid pursuant lo this 

Seciioil, II~J any iicconpanying ~ r a ~ ~ s ~ n i t l a l  lettcr(s), shiili bc sent to the United States as 

p o i  idud in Sucr~on XX11 (Notices and Submissions), and to Elaine C'tlan, Chst  Recovcry 

Sp~ci~1:i.;:. l l a i i  Crjdc SI:t)7-J3, U S .  fPA-Region 9, Sat1 lrarzcisco. California, 94105. and 

'1-hclrna Esrrada, Assislane Iiegiut~al Cotu~sel, Mait Code OKC-3, U S .  EPA-Region 9,75 

!.ia\.tth,irnc S i ~ c ~ t ,  fian Francisco, California 94105. 

4%. '! hc payrncnt of jxnaities shall rlor alter in any Sellling Dcfendanr's 
(,> , I ' c : ,  !;< 

/ 
i.,l,n, ,,u, t i?  ;x!.fi;!;m cr cc:rnplelc [he Work required under this C~riscnt Ilecrei.. 
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49. Penallies shali sccruc as provided in this Section regardless of whether EPA has 

notified Sertlirig Defendant of the violation cr made a demand for payment, but need only be 

paid Lipen demand. Ail penalties shall begin to accrue on the da) after complete performarlce is 

di ie or 1h2 day a violation occurs, anrl  shall continue to accrue throush the day of completion of 

ihu a z t ~ c  ity or ~otr t 'c t io~l  d t h c  noncompli~nce. Nothir~g herein shall precent the simuirnneous 

.~:u:u,il :jf >epiir:rtc penalties for separate violations of this Coilsent Decree. 

5 0 .  Perialtios shall ccn i i~~ue  to accrue during any period of dispute resolution relating 

t c ,  ~112: 17c11alty. but necd not bc paid until the fol1owing: 

a j  If the dispute is rcso1vt.d by agreement or by a decision of EPA that i s  not 

appcaltcl to this Court, accrued penalties determined to be owing shali be paid to EIJ4 within 

l l r i e e ~ ~ ( l j , l  days of the agrcenlrnt or the receipt of EPA's decision or order; 

5 )  If the dispute is appeaicd to this Court and the t'nitcd States prevails in 

L\ h ~ i c  ill 111 ~ 3 r 1 ,  Settling Defendant silall pay all accrued pena11irs determined by the Court ro he 

,:ticcl 1') 11I'X ui thin sixty (60) days of receipt of the Court's decision or order, except as 

p r ~ \ i ~ i e l i  i ~ i  Subparigraph SO c); or 

c) If the District Court's decision is appealed by any Party, Settling 

ilvti-nLi;tni shall pa). all accrrled penaltics determined by thi: District Court to be owing ro the 

t::111cc! S t ~ t c s  trlto an i:~lercst.-bearing escrow account within sixty (60) days of receipt ofthi: 

C'ou!-t's t!ccis;ol~ or orcier. Penalties shall bc paid into this account as they continue ro accxe, at 

12List t'i'cl'j. S ~ S I J '  (60)  days. Within tiStceil( 15) days OF receipt of chc finat appellate court 

dccisiurt, t l l r  cscro\c agcr1.t shall pay the balance ofthe account to EPA. or to Settling Defendant 

1,) [he tbYtent i t  yrc\ails. 

5 1. if'Scrtlrng Defelldant fails io pay stipulated penalties when duc. the lJ111ted Statcs 

t r~r ty  in;titute proceedings to colleci the penalties, as well as Interest. Sctrling Defendant shall 

pi) I i ~ t e ~ c ~ t  :!a thc: tinpaid balance. which shall heg~n to accrue on the dare of demand. Settling 

Ue:i.~i;!a~lt %ha!! a h  reimburse the IJnired Stitres for all costs of such actitjrr, including but not 

'ilntt;d !u 3[1i)1nc); tirnc; and enforcement costs. 
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52 .  Notiring in this Consent Decrec sfrall be construed as prohibiting, altering, or in 

sny ~ : i )  limiting the ability oi'tht United Statcs to seek any other remedies or sanctions 

avuil,~lyie hy V!T~UL' ~! 'Scr~l ing Ilzfendant's violation of this (:onsent Decree or of the sratures dnd 

i~'ggl.lLtu~?s itp~)lt ~ h i ~ h  il is based, including, but 1101 Iimitcd to, pe~ralties pursuant to Section 

I2;(i, ~1r'C:EfiCt,,4, provided, howcvcr. that the United States shall not seek civil penalties 

pursuant 1 ~ )  Szction 122il) of CERC1.A for any violation of this Consent Decree. cxcepl in the 

c:\st: c>f a  illf fill violation ofthis Consenr Decree. 

53. Notwitllsranding any other provision of this Section, the t!nited States may, in irs 

i~nrt .vie~~abIe discretion, waive any  pclrtion of stipulared penalties that have accrued pilrsuanr to 

:!>is Consent 0ecri.e. 

XVI. Covc~lanrs Not to Sue by Plaintiff 

54. It1  ci,rtsitleration of the actions that will be performed by Settling Ucfeadant under 

rhc ,:rctrlls ot ' t l~~s  ('r:ilsent Decree, and except as spcc~fically provided in I'aragraphs 53, 56, and 

5 8 ,  thc Ilnircd Stales covenants not to sue or to take adrninistrativc action against Settling 

IJcfcltdatlt pursuxlt LO Scctions t 06 atxd 107 of CEKCLA retatir~g to the Site. 'l%ese co~enarlts 

sh'ili t'ikc ctfecr Lipon the Effective Dare ol'this Conscnt Dccree. These covenants are 

c~ncf i t ior i~J  upon the satisfactory perforl~~e~~ce by Setrling Defendant of its obligations undcr this 

I'tlir;ent Ilccrcc. 'Tlicae covenants exlcnd only to Settling Defendant and to Scttling Dct'enclant's 

~ ! ~ ~ i ~ ~ > s u r ~ - i n - t i t l e  (other than rtny successor-in-title that orherwise is a responsible or potentially 

rr'sponi.ible party tbr rl~e Site) conditioned upon the successor-in-title's satisfactory performance 

vt ' th? obligations in cnch applicable 1.3eeclration of Environmental Restrictions, and do not 

extend lo tiny orhcr person. 

55 l1nlrc.d Sti:tcs'~13r1:-Ci'slification Reservations. Notwithstanding any other 

provlsran 01  hi> ('onscnt Decree, the Unircd States reserves, and this Conscnt Decree is without 

prC~ciil.ce LO. t iw right to ~nsti!uts proceedings in this action ur in a new action, or to issue an 

,iifi:~inist~.diirc clsdr'r, si.eLing ic: a) compel Settling I>efend;int as to property Iccc-tted within tkc 

Sit: ?hi$( is tl-icr, L ) ~ i i ~ ~ ~ i  by Scitliilg ilefendant, or any s~~cccssors-in-title as lo ail orlicr property 

locorcsi.i v. ithji? ~ i i ~  Si:c srld owned bg such succcssurs-in-title, ro perform Furt!ler Instirurional 

(<,ilireiv rclarjllg to S L ~ C ~ I  property, cjr bj  to conipel Scttling Defendant to rcimbiirsc the United 
/ 
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Stule;  lc:r ~c'fpanar: cost; for Further Institutional Controls reiating to the Site, if, prior to 

C'crtlri~ati~n of'i:o~iipletiori of the Rcmudial Action by EPX pursuant to Subparagraph 46 b. of 

Secii,:n SiV (('enilication of Completion) of the Det Monte Fresh Produce (Hawaii), Inc. 

C011~itllt UCC~L'C: 

1 j conditions at the Site, previously unknown to EFA are discovered, 

o!' 

7 )  inhnuation. prcviouslq unknottn to EPA. is received, in whole or 

i:, i'a!'i, .'ad 1;1'12 delcrmines that ~ilese previously u n k n o ~ n  conditions or this infirn~ation 

loyetl~er h i ~ h  otjletA relevant inl'ormation indicate that the 'tnstitutiona! Controls are not protective 

cl~ ' l~uman IlcaIlh or the environment. 

56, united States't-Certification Reservations. Sotwithstanding any other 

pi-ov~sion of'this Corisent Dccrec, the United States reserves, and this Consent 1)ecrct: is without 

prejudice to, ifie right to institute proceedings in rkis action or in a new action, or to issue an 

:iil:~itiii~ti.ativ~ order. seeking to a )  compel Settling Defendant as lo property located within the 

Sicr: tilcit is then ownell by Scttling Defendant, or any successors-in-title as to all othcr property 

l,)cL\~ed \ v i ~ h i ~ l  ~ h c  Silt. aud owned by such successors-in-title, to perforin Further institutional 

C'ontl-01s rclncing i c?  such property, or b) to compel Settling Defendant to reimburse the United 

St,i!cs for respi:!lsc costs for Further Instit~iiionai Controls relating to the Site, if, subsequent to 

('c.itiLicarion at'Complction of the Rerncdiat Action by EYA pursuant to Subparagraph 36 b. ol' 

Section XIV \Ccnitic:rtion of C'otnplzkion) of the Del Monte Fresh Produce (Hawaii). Inc. 

1) c~)riditioiis at ~f le  Site, previously ur~knowt~ to EPA are discovered, 

3)  inlbrmation, previously unknotw to EPA: is received, in whole or 

111 p < ~ n  a!xi liPA dctcnnirles [hat these previously unknown condiricns or- rhis inforirlation 

ti!gcihcr 1% irh other rcic\ ant informatlon indicate' that the fnstirutiona! Controls are not protecrivc 

of hun~arr itcatth or t l~c  ci1~iro11mc.111. 
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5? 1-ar p~rpdscs of Prtragr'aph 55, thc information and the conditions known to IiPA 

shall iniludc oniy that itlibr~natior~ a r~d  thosc conditions known to EPA as of the date rhc IIOII 

was s~gncd and set forth in the Iiecord of Decision for the Sire and ttie cldministrative record 

suppc~rting the Rccord of Decision. For purposes of Paragraph 56, the infannation and the 

conditic?ns known to EPA shall include only that information and thasc conditions known to EPA 

as  ol'ifie d a ~  of Cerlification of Compietion of the Remedial Action by EPA pursriant to 

Subp,irag~lph 46 b. of Secriotr XIV (Certification of Completion) of the Del Monte Fresh 

Pti?di.cc if  iaitaii). fnc. Consmt Decree, and set forth in the Record of Decision, the 

aclr:~inlst~-ati~t' record supporting 11zc Record of Decision, the post-ROD administrarivc: record, or 

in an:, inbmiariotl received by EPA pursuant to thc requirements of this Consent llecree prior to 

such C'enification oi'Comp1etion ofthe Remedial Action. 

58. GcneraI Itcscrvation of Riph~s.  ?'he Urlited Slates reserves, and this Consent 

L)CCTL'L: LS i v i t h e ~ t  preji~dice to, all rights agai~ist Settling Defendant with respect to all rr~atters 

f i t i t  i '~prc '~~1j i  111c1ildcd within Plaitxtiff*~ covenant not to sue. Notwithstanding any orher 

I ? ~ k ) ~ ~ 5 i ~ ) ~ >  of 1111s C'011serlt Ijccree, the United States reserves all rights against Settling Defendant 

L\ t l j l  T,'SiYGt 1,) 

1 )  clajrns based on a hilure by Settling Defendant to meex a requirement of 

this Consent DCC~CC or any Declaration of Envirorm~ental Restrictions; 

b) liability arising from the past, present, or futurc disposaj, rclzase, or tf~rcat 

~~i'relcasc by Scrtfing Ilefendanr of Wastc &larerial outside the Siie; 

c j  liability ar~sing from the futurc arrangement by Settling Defendant t'ur 

.!i-p.)~iiil clr !icaunent of ?xi.~stt. Material at thc Site aflcr the Efi'e~tivz Date of this Consent 

d )  liability as a result of the failure by Seltling Defcnclanr lo exercise duc care 

i~ i l l l  respect to 'A-aste ?.l:~tcrial at the Siie after the F;ffcctive Dare of this Cot~sent Decrcq 

C I  liabiilr) lor ciamages for irl-iury to, destTuction ~l', or lass of r~atural 

I L ' ~ ~ L , I ~ c . ~ .  arid :i!r :hc coslb of any natural rzsonrce darnagc assessments: 
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f, crirninai liability; 

g) liability for violations of federal or slate Paw by Scttling Defendant wtlich 

>ciur cluring i~nplen~enration of the Instirutional Controls or Funher Institutional Controls; and 

h) liability for the release or threat of release after the Effective Date of this 

Consent Ilecrce of any Waste Material at the Site caused in whole or in part by the acrions or 

iriactio1.i af Sc:':ling Defendant. 

No~\+iihslanding any other provision of this Consent Dccrec, the lJnitcd States 

retains ~ i l  authurirq a ~ d  reserves all rights to take any and all response actions authorized b) law. 

Xl'fl. Covenants Not-to Stte bv Settling Defendant 

9 .  Subjcct ti. thc reservations in Paragraph 61, Settling Defendant hereby covenants 

110: t~ SLIC 't11Cf agrees not to assert ally clairns or causes of action against the Gnited Statcs with 

rcspdct t~ :hc Site. or illis Consent Dacrec, including, but not limited to: 

,tj any direct or indircct claim for reimbursement from the I-lazardous 

Substilnce Strprrfi~~ld jesrablished pursuant ro d ~ e  Internal Revenue Code, 26 U.S.C. 5 9507) 

(11rc.ugl1 CEIiCLA Srcrions 106(b)(3), 107, 11 1, 112,113, or any other provision of law; 

bf any claims against rhe U~lited Statcs, including any department, agency or 

!~:s~su;nc~ti!iy of the United States ul~der CEItCLA Sections 107 or 1 13 related to the Site, or 

c )  any claims against the Unitcd Slates arising out of responsc actions at or in 

,~ i . i nc .~ t io i~  \% ~ t l i  iht. Site, inciliding any claitn ~inder rhr Unitcd States Cuns~itu~ion: the 'I'uckcr 

1 .  2 i C 2 13?)1, the Eclual Acccss to Judice Act, 28 U.S.C. $ 24 12, as amendcd. or at 

<oiYlln(~rl I2w 

60. lSxczp~ as provided in I1aragrapR 67 (Waiver of Claim-Splitting Defenses). these 

~ i 3 I ~ l ! ; i l l l b  rlcl ii: but: shail nor. appiy in the cvcnt that the llr~ited States b r i ~ ~ g s  a cause of action or 

15sric's .*n C X ~ C T  pilrsuiltlt to thc reservations sct forth in Paragraphs 55 ,  56, or 58,  but only to rhc 

L ' Y L C ; ~ ~  L ~ : L L  S ~ l t l ~ l i ~  Def:cnd;lnt.s ciilinls arise Prom rhe same response action. response costs, o: 
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damage:, ihul ~ h t .  C!nited States is sccking pursuant to thc applicable reservation. 

6 i . Srr~Iing Uefcndanr reserves, and this Co~lsent Dccree is wi?hour prej~idice to, 

c!sitr:s ~igainst hi: \:r?ited Stairs, subject to the provisions of Chapter 171 of Title 28 of the 

Ur:iteii Sta~cs Code, for money damagcs for injury or loss of propcity or personal injury or death 

cniiscii by the negligent or tirongfui act or otnission of any employee of the XJnited States while 

acting tvithin the scope orhis office or employment under circiunstances where the United 

S.;r;ttes, i f a  privnle person, would be liable to the claimant in accordance with the law of thd place 

*A h-rr thy 3c: or O I T J ~ S S ~ C I I  occt~rrcd. However, any such claim shall not include a claim for any 

dnr;l:iges cctus~d, I 11 whole or in part, b> the act or omission of any person, including any 

contr3ctc?r, who is not a federal employee us that tenn is defined in 28 U.S.C. 9 2671; nor shall 

any sucil claim inclrrde a claim based on EPA's selection of response actions, or the oversight or 

approbal of  Sztrling Defcndnnt's plans or activities. The foregoing applies only to clrtims that 

,ire bl.i?~glit pursuant to any statutc other than CERCLA, and for which the waiver of sovzrcign 

ir~lrnunity is found jn a statute isther tflm CBRCLA. 

61'. N ~ r h i n g  in this Collsenl Decree shall be deemed to constitute preauthorization of 

it cl~iirn vi i rh i r~  111c nlciining oCSecticn 1 I I of CERCl,R, 42 [I.S.C. $ 961 1, or 30 C,'.F.R. $ 

30f3,70~!(ii). 

XVIII. Efkct of Ssttlcment: Conrribution Protection 

63.  Nothiilg in this Consent: Decree shall be construed io crsatc any righis in. or grant 

ai;! csusr: of rict~dn to, any person not a Party to this Consent Decree, except Settling 

I)cfcn~ifint's succcssors-in-title (other than any successor-in-title that otherwise is a ~~spons ib l e  

~ ) r  pv~r.!trj,dIy rcspor:siblc party fcr tl:c Site) as provided in Paragraph 54, atld S~'i11irig 

i l ~ f ~ t ~ : k i i i ~ ' q  succesa)rs-in-titie as provided in Paragraph 30. 'The preceding sentence shall not be 

cor?srr~:i.ct LO wail c or nullify any rights that any person nor a Party to {his (:onsent Decrec map 

i i L ~ ~ e  u11Cf2r ; i ; ~ p l i ~ ~ \ b l ~  fil~ti. Each ot'rfrc Parties expressly reserves any and all I-ights (i~.tcluJing. 

but not 11i:11tcd to. ; I I I ~  right io con~ributioi~), Ilefe~lses. claims, demands, and causes cf aciion 

5\ hls~z ca;h 1'ar.r)- may havc with respect 1.0 any mancr, transaction, or occurrence rclaling ir; an) 

A$:> :i: tf:c Sitc against any person not a Pafly hereto. 

/ 



Case 1 :07-cv-00308-SOM-LEK Document 14 Filed 0911 812007 Page 34 of 48 

$4 ?'he P.irtics agce. and by entering this Consent Decree this Court finds, thar 

Senling BeCendant is cntitleci, as of the Effective Date, to protection from contribution actions or 

:iainis as prdvided by CERCLl-2, Secrion 113(i)')f2), 42 U.S.C. 5 9613(0(2j for matters addressed 

in 111is Consent Decree. The "matters addressed" in this Consent Decree are all the response 

actions takcn ur to be taken and all responsc costs incurred or to be incurred by thc United States 

o r  :my orher peratn with respect to the rctnedial action to be implemeitcd at the Site as provided 

11, rhe liijl>. includi~zg the Irlstitutional Controls. 'The "matters addressed" in this Cansei~t 

l3c:rt.c- iio ~ , > f  ~r?clucie those response costs or rcsponsc actiorrs as to wvhich the United States has 

~c'.scc:'L'I! i ~ s  rights undzr this Consent Decree (cxccpl claims for Cailure to conlply with this 

C'onscni L>ccrec j, ir; the event that the United States asserts rights agair~st Settling llefendant 

<owing ~ v i t h i n  thc scope uf such rcserva~ions. 

65 .  Settling I>ul'cndant agrccs rhat with respect to ally suit or claim for contribuxion 

brought by i t  fbt. lnuttcrs relatcd to this Consent Decree it wiil notify the United Srates in writing 

no iartr than sixty (60) days prior to the initiation of sucll suit or claim. 

66. Settling Defendant also agrees that with respect to any stlit or claim for 

cc>n~ribu\ion brought against it for matters related to this Consent Decree it will notify in ~v-riting 

the !It:itcd S~rttes within tell (10) days uf service of the complaint on Settling Defendant. 

67. In m y  substyuent adrr~inistrative or judicial proceeding initiated by thc United 

Stales for it?jrlncri\le reticf, rrcavery of response costs, or orher appropriate relief relating to the 

Slit!, Senllng Dzfcnitsnt shall not assen, and xnay not maintain, any defense or ciairn based upon 

( i : ~ '  j)r~~iciplrs of waivcr, rcs judicata, collateral estoppel, issue preclusion, claim-splitting: or 

c;tiicr dzf>nses i3ascci upon any contention that the claims raised by the United States in the 

>ubsrcj~~~'nf proceeding were or should have been brought it] the instant case; provided, honeter, 

:Irat i1c.ti11ng In ihi3 Paragraph al'f'ccts the c!~li)rceability of the covenants not to sue set forth in 

s;'c;;ori Xi . [  ( C : ~ V C ~ I ~ ~ I I ~ S  sot  10 Si1r3. by Plainlifff, Section 122(c) of CIXCI,tI, and any applicnblc 

icgulslrjon~. 
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XIX. Ascess to Information 

68. Settling ilefindanr shall provide to EPA, upon request, copies of all documcnts 

31iJ i~>fr,rn~atian within its possession or control or that of its contractors o r  agents relating to 

:rztt\;iri;s thC S i ~ e  or to the irrrpletncnt:ition of this Consent Decree, including, but nor iimiled 

rc?. corrcsl7or:dc!1cc. or oltlctr dcxtiments or information related to the Work. Settling Dcfendmt 

sf-~~!iI .ris~i ~tzah;. availnble to EP.4, for purposes of investigation, informatian galhering, or 

tcs~iniuny. i ts employees. agents or representatives with howlcdge or relevant facts conceriling 

t hc pcrfi~r~nzncc of the Work. 

69, Business Confidential and Privile~ed Documents. 

a j  Settling Drfendlu~t may assert business confidentiality claims coverixlg 

I?:~rt c: rlll ot'thc ~ O C L I ~ I C I ~ ~ S  or information sublnitted to Plaintiff under this Consent I>ecrcc to 

th; 2x:cl:r pcrn:ittccf by and in r\ccordmcc with Section 1 O.l(ej(7) of CEKCLA, 42 U.S.C. tj 

060-l(c)!7) ;:r:d 4[j C' I',K. 1;2.203(6). Documents or information derermined to bc confidential by 

I'I'A t i i l i  be afforded the? protection specified in 40 C.F.R. Part 2, Subpart 8. If no claini of 

con5dcn~ialirq.lity :~ccanipanics doculrlents or information when rhcy are submitted to EPA, or if 

lii',A has notiticd Sstlli~lg ileFend:~nt that the docurncnts or information are not contidcntial 

~1ndt.r rhr: standards of Secrion 104(e)(7) of CERCLA or 40 C.F.R. Pal? 2, Subpart B, {he public 

!11.i!, be given acdcss to such ducr~inen~s or information without further notice to Settling 

Tf e t;fii<i;;lflt. 

b) Settling Defendant may assert that certain documcnrs, records and other 

~nl'erillat::)n 31-e pri\ ~lzgcd undcr the attorney-client privilege or any orher privilege recognized 

b~ feilcrsl iax.. if Settling Defendan: asvurrs such a privilcgc in lieu of pro1 iding documents, 11 

s1i.111 pl.~vicic tllc Pleintifrwith the following: I )  rhe title of the dacwncnt, record, or 

i ~ ~ f o n n ~ r i o n ,  7) the date of the document, rec~rd ,  or infortnation; 3) the name and title of the 

.turi;or o!'~hc. dljcuinctlt, record, or infctrn~ation: 4) the rlarne and title of each addressee and 

icc~pic.nl; 5 )  a dcscnprit>n of the conrents of'the dociiment, record, or ~nhrmation; agti 6 )  t!le 

~ i . , \ l i ~ g r :  assrlrtcd 5 Settling Defendant IIowrver, no documcnts, reports or other inforrnat~itr~ 

~icclred ,,r gctlc~ctted piirsusnr to tf~c requirements of this Consent Decree shall be withheld 011 rhc 

cr. ,L:n~!s rhc>- 'irz p1i1 i1dgt.d. 
/ 

Page 35 3; 19~07 
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XX. Retention of Records 

70 ITntil Nrlt ten ni:tlficatton pursuant to Subparagraph 47 b. of Section XIV 

45 'clt lii,%tion :)t'Compietion] of rho Del Monte Fresh Produce (Hawail). Inc. Consen~ Decree, 

St~tli:lg l ~ ~ f c ~ ~ d ~ ~ r i t  shall prescrve and retain all non-identical copies of rccords and docti~nents 

cirt~ltrding records or documents in electronic form) now in its possession or control or wltich 

comc into its ~msscssion or control th8t relate in any manner to its liability under CERCLA wit11 

respect to the Sitc, or that relate to the liabifiry of any other person under CERCLA with respecr 

ti) r$c: Sitc 'I'1:csc rccclrri retuntion requirements shall apply regardfess of any corporate retention 

p ~ i l i c , ~  ro the conrrar) . 

7 1. ,?it ~ h c  conclusion of this doculnent retention period, Settfing Defendant shall 

1rotif')- the 1,'nitc.d Svstcs st least ninety (90) days prior to the destruction of any such rccords or 

docunlc~~ti., anti upon request by the linited Slates, Settling Defendant shaH deliver any such 

I C C U S ~ S  i)r ~ O C L ~ ~ I C ~ I ~ S  to EP.4. Stttling Defendant may assert that certain documents, rccords, 

and olhr infbr~na~ion are privileged under the attorney-client privilege or any othcr privilege 

I ' L ' S O ~ I ~ ~ ~ C ~  by fecjei~f tat$. If Scttlir~g Defcndant asserts such a privilege, it shall provide the 

I'lLi~~;r.i';' H I L ~  !he ~bill.\+ing: a) the title of the document, record, or information; b) the date of' 

~ h ? :  di~c~ir~~cl:~. record, or inf'(;rmation: c) thc name and title of thc author of the document, record, 

01 infi:nr:at!on; d )  the nanle and tirlc of each addressee and recipient; e) a description of  he 

cc;.ntci:ts ot ttl; ~focurnent, record, or information; and i) the privilege asserted by Settling 

1)cIL.n~la:lt. 1 lowever, no documtl~~ts, rcpons or othcr infom~ation created or generated pursuant 

iv i i : ~  recj~-i~i-cmc.nt~ of ths Ccnsent Decrct' shall be withheld on the grounds they are priviIegeif. 

72. Set.riing Defendant hereby certifies that, to the best of its knoivledge anii belief, 

;i.!'icr t11oruugi-1 inquiry, i t  has not altered, mutilated, discarded, destroyed or otherwise disposed 

i?tiiny ;cco;iis, dc;cur;~unrs ur other infomla~iut~ (other dlan identical copies) relati~lg to its or its 

;:rc~':eccssor's poreritial li3bifity regarding (hi. Site since notification to its predeccssor of 

potcil~ial liahiiity by the ijrlitect States regarding the Site and that it and its predeccssor have fully 

cc!i.;:~plic.d wirh any and all EPA req ucsts far inforn~ntiun pursuant ro Scctioi? 104(e) and 122(e) of 

i:'ERcl.A, 42 I.!.S.C. 9604(ej and 9622(c) :il>d Seclion 3007 of RCRr'i, 42 U.S.C. 5927. 

Page 36 
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XXl. Mrrlent  for Response Costs 

7: &J ine1lts &U~litcd S'tatesS Past and Future Response Costs. 

a) Sctfling Defendant shall pay to EPA Past Response Costs nild Future 

Itespousc Costs uilcler this Conselit Decree not illconsistent with the National Contingency Plan. 

C)n a periodic basis Ef'A will send Scttiing Defendant a biIl requiring payment that includes a 

* C::n~pbcli Cost Summary," which includes Past Response Costs ancVor Future Response Costs 

inc t i r rd  5). EPA i1nd its co~lxmctors, and a similar DOJ summary that reflects such costs incurred 

by T)OJ and Its co!-trractors, if any. Settling Defendant shall make all payments within thirty (30) 

days uf Settling I)eiendant's receipt of each bill requiring payment, except as otherwise provided 

111  Suhp;~rayrspli 73 c). Pi~yment shall bu made by certified or cashier's or corporate check made 

payable to the "Unitcd Stares Iin~iroi~~ncntal Protection Agency." referencing the name and 

ttdcircss of the party msking payment, El"\ IT) Nilmber HID980637631 and DO3 Case Number 

9 -  i - 3 - 0 8  The total amount to be paid by Settlirlg Defendant pursuanr to tihis Secrion shall 

kc c!~positc"i in fhc f:ampbclf Specirtl Accolrnt within the EPA ilazardous Substance Superfund 

to bc I C I ; L ~ I ~ C . ~  :and iisccl to conduct or finance response actions at or in com~ection with rhc Sirc. 

~ l r  ro be :tansf>:-rcd b) EP.4 to ihtl EPA Hazardous Substance Superfund. Settling Dcfenda~t 

shail ~ c n d  the chcck to: 

U.S. Envirunmznral Protection Agerlcy 
Kegion 9, Superfund 
P.O. Box 371099M 
Pittsbiirgh, Pennsylval~ia 15251 

h 1 1 j  p,i) I~IC'III-s received by EPA after 4:00 p.m. (Eastern Time) will be credited on th2 

ncxi bssiilcss d3y. 

h )  At ~ht.  tijrlc of payment. Scttiing Dckndmt shall send written notice that 

pLi)tI>e!li ilris bc;n matic ro tbs ljnitcd States, to EPA, and to the KegionaI Financial Man:lgerncrrr 

Oi'iicc. :I? ;!ccorcl:incc ~ t i f i ~  Scctlot~ S X I l  tNolices sllld Submissions). 

C) Settling Ilrfcndan~ may contest payrnent (jt'my Past Respon5c Costs or 

1:urul.c Rerponsc C os:s ui;'It.r this Consenr Decree if Sctrling Defe~ldant cfctzrmines that rhc 

/ l.'i\itctti S!atii.; hiss made an ttccouiltinp error, or if Setfling Defendant alleges that a cost item that 

Page 37 
,':5:,!~.C,i:~:';$ 



.P 

Case 1 :07-cv-00308-SOM-LEK Document 14 Filed 0911 812007 Page 38 of 48 

is i:x!udccf rcgrcstnrs costs that are not Fast Response Costs or Future Response Costs ur~der this 

Consent Uccrce or are inco~lsistent ~ v i t l i  the NCP. Such objection shall br made in writing 

~ \ . ~ t i i i n  thlny (N)  days of receipt ilf the bill and must be sent to the United St:ttes (if the United 

Start..;' (icooun~ing IS being dispurcd) pursuant to Section XXII (Notices and Submissions). Any 

silcl1 objection shdi speciiically identify the contested Past Response Costs ur Future Rcsponse 

C,>:;IS :in3 till: hasis objection. In the event of an objection, SettIing Defendant shall. within 

the i h ~ r t y  ( 3 0 )  ~ f i l y  period, pay a11 tltic~ntest~d Past Response Costs or Future Response Costs to 

[:-kc !Jnlicd Staizs In t!ie manner described in Subparagraph 73 a). Simultaneousty, Settling 

I_)cfendalit shall estcrbiisk an interest-bearing escrow account in a federally-insured bank duly 

chartered ill tlre Srrtte of Hawaii and remit to thar escrow account funds equivalel~i to the amount 

nr' thc COII~CSICC~ P s i  Iiespo~lse Costs or J:urure IZesponse Costs. Settling Defendant shall send to 

1hs i , ~ ~ t c d  \;t,ixcs. as provided in Scction XXII (Notices and Submissions) one ( I )  copy of the 

: r . ~ n s n i ~ ~ t ~ ~ l  Ictt~r and ehcck pnying the uncontesteti Past Response Costs or Futu~rc Response 

(- '~sts, and on: ( I  ) copy ofthe conespondencc that establishes and funds the escrow accoimt, 

incluc~ing bill n limited to, infot-marion containing the identity of tlle bank and bank account 

ufidsr v .h l~h  1t12 escro\\ ; ICCOLII~~ i b  establisl~cd, as well as a bank startment shuwing the initial 

l>'iI:inct: or'thc U S L ~ O W  account. S~~nulta~lcously with the establishment of the escrow account, 

SetrIing Ueknrfant shrill initiate Dispute Resollltion procedures in Section XI11 (Dispurt! 

I<cst!J~;t~c~n) It.thc United Slates prevails in the dispute, within five { S )  days of the resolution uf 

~ h z  cii>pute, Szrtling i3cfcndant shall pay the sums due (with accrued Interest) to the United 

St.i~-.s in thy r ~ ~ z ~ l n e r  dcscr~br.d in Subparagraph 73 aj. If Settling Defendant prevails coilccn~ing 

,iiiv aspect ilt'tllc ~o!ltcstcd costs, Sellling Defendant shall pay that portion of the costs (plus 

L ~ ~ \ ~ 7 ~ i c i i r d  'icL:rueJ [ntcrcst) for which it did not prevail to the United Stares in the manner 

iicscribed i ! ~  Su9p.irL:yraph 73 a) .  Scttlii~g Ilefi~rdant shall be disbursed m~n) balance ofthe 

cYCit)\tz account l'he dispute rcsolutioil pruced~tres set forth in this Paragraph in conju~ctlon 

~ i t h  thz prucedurcs s:f forth in Section XllI (Dispute Resolution) shall be the exclilsivc 

~~~ccll,inisrii. filt ~e>oiving disputes regarding Settling Defendant's obligation to reimburse Ihc 

I'II~::~! SI'I~CS f(v Pact Responsc Costs or F~lture Itesponse Costs. 

d )  in  [he went that thc payments rcquiveci by Subpwagr:tph 73 c) arc ilor 

illad; \\i:f;iit thirr;, ( 3 0 )  da> s of S e ~ l i n g  Ilefendant's receipt of the bill, Settling Defendant ~ l ? ~ ~ l l  
/ 

,i,i\ I l i t ; i ' t~ \  1.111 i ! ~  ~ifpdid ba!ance 'Ilzc Iflierest ro be paid an Past Kesponsc Costs or f'iits1.1' 
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I<eip(msc C'c~sts sh:111 begin to accrtle on the date of the biI1. I'ha Interest shall accrue through the 

4'1te of Seltting 1)efendant's paqmisnt. Payments of Interest made under this Parstgraph shall be 

11; a c l d i ~ ~ ~ n  I(> such otl~cr rcnlcdies or sanctions available to Plaintiff by virtue of Scttling 

13i.lit:cfnr:l's liiiturk to make rimely payments under this Section including, but no1 limited to, 

paj  1n~mof any applicable stipuIatcd penattics pursuant to Section XV (Failurc to Comply with 

i<ec~uircments of Decree). Settling Defendant shall make all payments required by this 

1'aragtapl-t in the manner described in Subparagraph 73 a). 

XXII. Notices and Submissions 

74. \Yl~encvrr, under thc lcrms of this Consent Decree, written notice is rcquircd to be 

givcn 01 a rcpurt or other doculnerlt is required to be sent by one Party to the other, it shall be 

c:ir.sc.t.A iu thc ir,~ii\  iduals at the addresses specified b c l o ~ ,  ullless those individuals or thcir 

.;tlc;cssc?rs gt; '~ '  n o l i ~ t )  01'3 cl~angc to the other Party in writing. Ail written notices and 

~ubmiss~ons sh,tll be consldercd effective upon receipt, unlcss orhcmrise provided. Written 

nutice 4s spccijied hur ein shall constitute co~nplcte satisfacfion of any written notice rcquire~nenr 

,li this C'onscnt L>ccrec ~ i l h  respccI to the United Statcs, EPA, and Settling Drfcndant, 

respectii.cly. 

Chief, Environmcntul Enforcement Section 
Environment and Katural Resources 

Division 
U.S, Department of Justice 
P.O. Box 76i 1 
Washington, D.C. 20044-761 1 

Re: DJ f: 90-1 1-3-08277 

Director. Superfund Division 
Unirtd States Environxnznlaf Protection 

Agency 
Region I); 
75 I-fawthorne Strcel 
Sail Francisco, Califonzia 93105 
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Janet Rosati 
EPA Project Coordinator 
U~i t cd  States Environmental Protection 

Agency 
Region IX 
75 f.Ia\vthorne Street 
San Francisco, California 94 f 05 

Dave Woods, Mail Code I'hfD-5 
United States Enviro~lmenral Protection 

Agency 
Region IX 
75 Eiawthome Street 
San Francisco, California 94 105 

Stephen 12. MacMillan 
President and Chief Executive Officer 
James Campbell Company LLC 
Jarnes Campbell Building 
IOO I Kainokila Blvd. 
Kapolei, Hawaii 96707 
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David H. l:ranzrf, Esq, 
Project Coordinator 
Janes Canlpbeli Company 1,LC 
James CarripbelI Building 
1001 Kamokila Blvd. 
Kapolei, Hawaii 96707 

XXIlI. mective Date 

75. 'Tl~e Effective Date of this Cotlserlt Decree shall be the date upon which this 

C ' L ~ S ~ S K ! ~ ~  Dccrcc i s  tt~terud 0; the Court 

XXIV. Retention of Jurisdiction 

76, 'This Court retains jurisdiction over both the subject matter of this Consent Decree 

arid Settling T)ci;-ndant for the duntion of the performance of the terms and provisiitns of this 

C ~ n s c r u  1le~ri.e ic;r the purpose oienablirlg any of the Parks to apply to the Collrt at any time 

h r  such fiilzher ordcr, direction, and relief as rnay be necessary or appropriate for the 

col?srructio~? or mvdilication of this Consem Decree, or to cffcctuate or enforce compliance witii 

ils icrtlis, or rcl :esol\c disyiltzs in accordance with Section XI11 (Dispute Resolution) hrlrcnf 

XXV. A~pendicss  

77. 'the f~lilowing apprs~ldiccs we attached to and incorporated into this Consent 

1 >;cru;.: 

",\ppertdix A" is the Vcclfiration of Environmental Restrictions fur the Source 

1?i'c2. 

"Ap~cndix  13" 1s thc Declaratiol~ of Ihvironmentnl Restrictions I'or the Lf'ell 

I<c'striction Area. 

.-Appendix C1" is the Declarritivn of E~~vironmcntal Kestrictions for access ta the 

hi:<. i!:~ii!d;ns !tic Solrrcc . h a  and Well Iicsrriciion Arca. 

",\;>pc~ldix D" is the ROD. 

";4ppcnJix E" is tht. :nap of the Sire md the Well Rcstrictiorl i l ~ t i t .  
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"Jlppendix F" is rhe map of thz Source Area. 

"Appeiltiis G" is a list of the Estate's bencfi cirwries. 

-'=\ppcnctix 11" is a list of JCCLLC's current shareholders. 

XXVI. Modification 

78. Schecl~ilcs spccrfied for completion o f  the Work may be modiiied by agreement of' 

I;I'i\ ,ind Sct~l ing I)cfcndant, tZI1 such n~odifications shall be made in wiring. 

"9 So lnalerial mocfificatjons sltall be made to this Conscnt Decree without written 

r~i?triicat~o:l to, and avrit1c.n approval of, the United States, Settiing Defendant and the Court. 

.t l\~clif icati, lns riic?t ctu 1101 f~n~ciamentaliy alter the basic features of the selected remedy within the 

Inaairlng of 40 C.I .R.  300.435(~)(2)(13)(ii), may be nladc by witten agreement botwtien F:PA and 

Szrtl~ng I.)etL.niIanr. 

80. Nokhrng in [his Consent Decree shail be deemed to alter the Court's power to 

~.i-tl;~rct. supcwise or approv:: modifications to this Consent Decree. 

.XXVII. Effect of Ceniiication of Completion 

X ! . t 'pm: written nolificatian purswrlt to Subparagraph 47 b. of Section XIV 

I C  s:iljka!~k)n ofC ainplet~onl of the DcI Monte Fresh Produce (Hawaii), Inc. Consent Decree, 

Sctlling Defendant shall fitive no further obligations under this Consent Decree, except as may be 

rcquired by Sccriorl Xli (Indemnification), Section XX (Records Retention), and Secrion XXI 

\l'a>mt.ni for l<csponse Costs), and each Declaration of Environmcnlal Restrictions shall be 

L J : ; L L ' ~ ! ~ ( ~  pursusnt to its terms, if ;lot canceilcd earlier pursuant to its terms. 

I L&:lt! and Opportunitv for I'ublic Comment 

81. 'l'his i:r;nsent Decree s11ii11 be todgcd with the Court for a perioci of not less than 

!!;irr) {Xi) days I';lr public notice and comment in accordance tvith Sectio~l 122(i?)(2) u f  

CERC'1.A: 42 G.S.C. 5 9022jd)(2)! and 28 C.F.R. 3 50.7. The lJnitcd Slates reserves the right to 

/ with~iraiv o r  withhold its consent if'thc comments regarding this Consent Decrrc riisclose f'acts or 
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c~~nsidcratiizns rhnt indicate that this Consent Decree is inappropriate, improper, or irtadei~uate 

scttiing 1)efitndant consents to thc entry of this Consent Decrec without further notice. 

83. If for any reason the Court should decline to approve this Consent Decree in the 

!brm prcscnted, this agreement is voidable at the sole discretion of either Party, in uhicir case the 

:ern?s af !hi.; Ccxlxnt  I>ccrce may not be used as evidence in my litigation between the Parries. 

84. She undersigned reprcsenratives of Seftiing Defendant ar~d the Assistarit Attorney 

General i'ur the Enviromncnf and Natural Iiesor~rctls Division of the Dcpastmcnt of Justice each 

ccrtifics that he or she is fully aurhorized ro enter into rhc terms and conditions of this Consent 

Decree clrlcf to cxccute and legally bind the P u ~ y  on whose behalf sfhe signs this document. 

85. St~tlitlg DcfendLmt hercby agrces not to oppose entry of this Consent Decree by 

this Court or [a ch:illenge any provision of this Consent Decree unless the United States has 

:1oriticd SckrIing Defendant In writing that it no longer supports entry of this Conscnt Decree. 

$6 Seriling 1)efcndiinr shall identi%, on the attached signature page, the name, 

addrcss. and tclcpilone nuinber of an agent wl~o is authorized to accept senice of process by mail 

on behalf of' Scrtling L)efcndant with respect to all matters arising under or relating to this 

C'onsc13t flccrce. Scrtling Defendant hereby agrees to accept service in that manner and ro waive 

the f~>rmal scrvicc rcquiremenls set fortit in Rule 4 of the Federal Rules of Citil Procedure and 

asi! applicciblc local rules of this Cottrt, including, but not limited to, service of a summons. 

XXX, Final Judntilent 

8 7. fhts  Conset11 l)ccree and its appendices constitute the tinal, complete, and 

i.xi.l:~s~vr. agrce;ilcnt and understanding between the Parties nirh respect to the settlement 

cmizodfed in this Consent Ilccrw. ?'he Parties acknowledge that &ere are no represenlations, 

agrt.crn-.nls or understanciings rclafing to the settlement other than those expressly contained in 

;his C'onscnt Decrre 
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88. Upon approval and entry of this Consent Decree by the Court, this Consent 

Decree shall constitute a final judgment between the United States and Settling Defendant. The 

Coun iii~ds that there is no just reason for delay and therefore enters this judgment as a final 

judgment under Fed. R. Civ. P. 54 and 58. 

/ United States District Court Judge 
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I'tll; [.!NL>ERSl(;NEII PAR'IVY cnters into this Cotlsent Decree in the matter of L'nittd Sititcs v .  
.?7;:~~esfr:a~~pPbe11 C ~ i n ~ n ~  LLC. 

Deputy Chief 
Environmental Flnforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
Washington, D.C. 20530 

El~vironmetltal Enforceme~~r Section 
Environment and Natural Resources Division 
US. Department of Justice 
301 froward Street, Suite 1050 
San Francisco, California 941 0.5 

( 
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I I - i f .  1:SIJERSIGNED PARTY cntcrs into this Consent Decree in the matter of United Stare= 
~:.it:~zs~~-~~j~p&..II_C~~~~~i~n~ 1 .  

51 I C / - L ~  ..-------- -- 
Date 

&i& %&c -- - -" ---..-. .- 
KEITH 'T'AKA'I'A 
Director, Superfund Division, 
Region IX 
I1.S. Environmental Protection Agency 
75 tlawthornc Streer 
Sarl Francisco, California 94 105 

-.- ---- 
TILELMA ESTIiADA 
Assistant Regional Counsel 
i1.S. Environmental Protcctjo~l Agency 
Region 9 
75 I-Iaw?horne Strcer 
Sart Francisco, California 94 105 
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rt1E 1;NIjEKSICiNED PAlCl'Y enters into this Consent Decree in the matter of United States v. 
J arne j C:iiing~.I&Cornpimv &. 

~r . ' r rLlXG DEFENDANT: 

JAMES CAMPBELL COMPANY 1,I.C 

James Campbell Building 
1001 Kamokila B1vd. 
Kapolei, Hawaii 96707 

i \geri~ A u ~ h o r i ~ i - d  to Acccpt Scrvico on Uchalf of Above-signed Party: 

David H. FranzeI, Esq. 
Jatnes Campbell Company L,LC 
Jmes Campbell Building 
1001 Kamitkila Blvd. 
Kapoiei, Hawaii 96707 
Phone: (808) 674-3 176 
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API'ENDICES 

:~B$I!L!K ,t 

I)cclaration of Environmental Restnctloi~s for the Source Area. 

:'..gs ;k&3. -B 

Dcclar aiion of Etit ironnlc~ltal Restrictions for the We11 Restriction Area. 

i\ppenclix C ..-. 

Ijcclarntion of Envirolmlet~tal Restrictions for Access to the Site. 

/ \ $ 3 e ~ < I , ~ ~ - ~ ~  

'I'ht: ItOD. 

&p:x~~dix  1: 

Map ofrhe Site and tile Well Restriction Area. 

!~.3$clclb. 1. 

L.fap of rlze Source Area. 

r&t~encjix ti - * - 

l i s t  u!: the i3stit~c's Bcr~cficil.irizs. 

L!J~~C?!?L 

List of JCTCl,I,(.:'s Current Shareholders. 


